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Property Taxes

Ad valorem taxes, or property taxes, automatically create a
lien on the subject real property on January 15t of each
year—well before the taxes become due

The lien for property taxes has higher priority than the
security deed or mortgage of any lender, regardless of the
date of the security deed filing or the date the tax lien
arises

This higher priority means that:
* an ad valorem tax lien will survive foreclosure by a lender

* the county or municipality’s foreclosure on the ad valorem
tax lien will remove the lender’s security interest from the
property

Because of these dangers, it is crucial to assure taxes are
timely paid and that, in the event the borrower allows
taxes to become past due, the lender satisfies the tax debt
before a tax sale is conducted



Property Tax
Lien

Foreclosures

* Georgia has two different methods for tax jurisdictions to
sell property to satisfy unpaid property taxes: non-judicial
tax execution (more common), and judicial lien foreclosure

Non-judicial tax execution

no court involvement

tax commissioner issues an execution (or writ) when taxes become
at least 30 days past due and records the execution in the county tax
execution docket

the tax commissioner or someone on its behalf can then advertise
and sell the property at the courthouse or tax office as a sheriff’s
sale

the tax commissioner must send written notice of the tax execution
by certified mail or hand delivery to any lender of record at least 20
days before the sale is first advertised—meaning the lender should
get notice at least 41 days before the sale occurs

the lender can avoid the sale by paying the past due taxes, interest,
and penalties before the sale is held

within 12 months after the sale is held, the lender or the property
owner can “redeem” the property from the tax sale by paying the
past due amounts plus an additional premium due the tax sale
purchaser



Property Tax
Lien

Foreclosures

Judicial lien foreclosure

a lawsuit (petition) filed by the commissioner in the superior court to
foreclose the tax lien

cannot be filed until taxes are at least 12 months past due

the property owner and any lenders of record must be given notice
of the petition by certified mail

a notice of the petition is also posted on the property

the judge holds a hearing at least 30 days after the petition is filed to
assure notice has been given and to address any objections to the
tax debt claimed

assuming the notice and taxes are valid, the judge orders that the
property be sold free and clear of all liens

the sale must be advertised in advance like a sheriff’s sale, and
cannot be held until 45 days after the court order is entered

the lender or owner can redeem the property by paying past due
taxes, interest, penalties, and costs any time up to the sale

once the sale is held, only the owner (not the lender) can redeem
the property within 60 days by paying taxes, interest, penalties, and
costs

after this redemption period lapses, the purchaser takes the
property free of all prior security deeds



Governmental
Improvement

Assessments

County and city governments can assess the costs of
paving, sidewalks, sewers, water lines, and similar
improvements on the specific properties that are
benefitted by the improvement—generally, properties that
are adjacent to or served by the improvement

The rules for the assessments are created by the local
ordinances that authorize the improvements

Usually, the assessments are senior priority encumbrances
that date from when the authorizing ordinance became
effective, without any need for notice recording or any
visible construction on the assessed property

These encumbrances are treated like ad valorem tax liens
They survive foreclosure of a prior security deed

The county or city can issue an execution, or fi.fa., on the
property for past due assessments, and sell the property
using the non-judicial tax lien foreclosure process



Utility Service

Assessments

Unpaid charges for utility services (gas, water, electricity,
sewer, etc.) provided to property can also give rise to a
senior priority encumbrance that is treated like an ad
valorem tax lien

These encumbrances survive foreclosure, and permit the
utility to issue executions and sell the subject property
under the non-judicial tax foreclosure process

Water suppliers can also refuse to provide further service
until paid, except that service to residential property
cannot be refused on the basis of charges incurred by a
prior owner or occupant

There is no such limitation for commercial property; service
can be refused until all past due amounts are paid



A 2016 law allows lenders and closing attorneys to submit a
payoff request for a given property to the water supplier,
with the supplier required to respond within 10 business
days

* The payoff statement given by the water supplier is binding
for 30 days, and payment of the statement total has the
legal effect of extinguishing any encumbrances for water
service on the subject property

ASSGSS me ntS * If the water supplier fails to provide a payoff statement
within 10 business days, then any encumbrances for water
service on the property are extinguished and the water
supplier cannot refuse service to any new owner or
occupant on the property for the past due amounts

Utility Service

* This law provides a valuable protection for secured lenders
and purchasers against potential unknown encumbrances




e Subdivisions and other planned developments are
generally allowed to impose mandatory maintenance and
amenity assessments pursuant to their own governing
documents

Property
)
OW Nners * Once notice of these mandatory assessments is recorded in

Assocliation

the deed records (often either by a declaration of
covenants, or inclusion of the assessment requirement in a
deed), subsequent purchasers are subject to the
ASSGSS me ntS assessments without any further affirmative agreement

* Purchasers and lenders who acquire title before the
assessment covenants are recorded will not be subject to
those covenants without further voluntary agreement




Property
Owners’
Association

Assessments

For associations not governed by the Property Ownership
Association Act, the association can collect assessments by
filing lawsuits, excluding lot owners from use of common
areas, or filing liens for the unpaid assessments

As to these types of associations, liens for unpaid
assessments must be recorded in order to take effect
against a non-owner

However, these liens will remain on the property despite
sale or foreclosure unless the lender’s security deed was
recorded before recordation of the covenants and is
foreclosed (in which case, the lender’s foreclosure will
extinguish the liens)

It is thus usually necessary to assure past due assessments
set forth in a recorded lien notice are paid prior to any sale
or other transfer



Property
Owners’
Association

Assessments

For associations that are governed by the Property Owners’
Association Act, liens arise automatically for any assessments
that are unpaid—without the need for any further lien notice

The original declaration or similar submission to the Act serves
as notice of any subsequent lien on any property in the
development

The assessment liens are, by law, inferior to any recorded first
or second priority purchase money security deeds, as well as
any security deed recorded before the declaration

A lender’s foreclosure under these security deeds will
extinguish accrued assessment liens

The Act authorizes owners’ associations to collect assessments
by foreclosure of the automatic liens, but any foreclosure by
the association is subject to any recorded first or second
priority purchase money security deeds

Thus, the lender would retain its security title to the property,
but its borrower may lose its equitable and occupancy rights in
the property to the purchaser at the lien foreclosure



Condominium
Assocliation

Assessments

Condominium associations likewise have the authority to
impose mandatory assessments for maintenance and
upkeep of common areas, to the extent provided in the
condominium declaration

A lender that records its security deed before recordation
of the declaration will not be subject to any requirements
in the declaration without further affirmative agreement

Lenders who obtain a security deed after recordation of
the declarations are subject to the declarations

Like liens under the Property Owners’ Association Act, a
lien for unpaid condominium assessments attaches
automatically to the subject unit without any need for
further recordation

These liens are, by law, inferior to any recorded first or
second priority purchase money security deeds, as well as
any security deed recorded before the declaration

These lenders can extinguish the assessment liens via
foreclosure; and any lien foreclosure by the condominium
association will not affect the lender’s security title



Landlords’

Liens on Crops

Under Georgia law, a landlord is automatically given a lien
to secure unpaid rent covering all crops grown on the
leased premises; no security agreement is required

If the landlord never perfects its lien (most do not), the lien
will be junior in priority to a lender’s perfected security
interest in the crops

But if the landlord perfects its lien by a proper UCC filing,
the lien is superior in priority to all other security
interests—even those that were perfected before the
landlord’s lien

This means a lender’s interest can be “primed” by a lien
that did not appear in the results of any UCC or deed
record search at the outset of the loan



Landlords’
Liens on
Crops:

Example

Farmer leases property from Landlord under a lease
requiring half of the annual rent to be paid in June and the
remainder to be paid in November

The lease makes no reference to any lien or security

Farmer requests a loan from Bank, to be secured by all
crops grown by Farmer

Bank conducts UCC and deed searches on March 1 and
finds no record of any liens or security interests covering
the crops

On March 2, Bank extends credit to Farmer and obtains a
security agreement covering all crops

On March 3, Bank perfects its security interest by filing
financing statements, describing the crops and the
landlord’s property, in both the deed and UCC records



Landlords’
Liens on
Crops:

Example

Farmer fails to make the June rent payment

Landlord consults its attorney, who advises Landlord to file
a financing statement covering the crops on the basis of
the automatic lien for unpaid rent (an “agricultural lien” in
UCC terminology)

On September 1, Landlord files a financing statement in the
UCC and deed records covering the crops grown on the
landlord’s property

Result? As of September 1, Landlord has a lien superior to
the lender’s security interest to the extent of the unpaid
rent due. As the November installment of rent later
becomes due, the landlord will also have a senior priority
lien in that amount



Pre-EXxisting

| eases

Where a lender forecloses, the foreclosure purchaser
essentially takes title to the property as it existed when the
lender obtained its security deed

This means leases entered into after the security deed are
junior to, and terminated by, the foreclosure

Leases entered into before the security deed will remain in
effect despite foreclosure, as long as either:

* written notice of the lease was recorded prior to the date of the
security deed; or

* the tenant occupied the property under the lease at the time the
security deed was given (thus providing effective “notice” of the
lease to the lender)

Thus, a foreclosure purchaser will usually be subject to a
lease entered into before the security deed



Pre-EXxisting

| eases

Lenders and tenants can modify these general rules by use
of subordination, non-disturbance, and attornment (SNDA)
agreements

These generally provide that a foreclosure purchaser will
not disturb the tenant under the lease if certain conditions
are met and the tenant “attorns” to the purchaser—
basically, the tenant must treat the purchaser as its
landlord for purposes such as rent payment

They also ordinarily limit the liabilities and repair
obligations of the foreclosure sale purchaser for damages
occurring prior to foreclosure

Where collateral is secured by property subject to a lease
at the outset of the loan, the lender and tenant may both
benefit from the certainty that an SNDA can provide



Protecting
Tenants at
Foreclosure

Act

This federal act gives protections to tenants of residential
properties that have been foreclosed upon

It applies to any loan made by a federally insured
institution and secured by one-to-four family residential
property

The foreclosure sale purchaser (often the lender) cannot
evict a covered tenant that is current on rent payments
until the later of:

* 90 days after the purchaser gives the tenant written notice to vacate
the property, which notice cannot be sent until after foreclosure

* the end of the term of the tenant’s bona fide lease (if any), unless
the purchaser will occupy the property as its primary residence

Thus, where collateral property is occupied by a bona fide
residential tenant at foreclosure, the purchaser becomes
subject to the tenant’s occupancy rights under a pre-
existing lease agreement



Liens for State
Taxes Other
than Property

Taxes

The State of Georgia has a right to a lien for unpaid taxes
that can attach to all the taxpayer’s real and personal
property within the State

The priority of liens for taxes due the State, other than
property taxes, is determined according to time of filing,
much like competing security deeds or UCC security
interests

A state tax lien attaches only at the time a tax execution is
filed with the superior court clerk:
e astoreal property- in the county where the real property lies

* astoall other property (equipment, inventory, etc.)- in the county of
the taxpayer’s last known address

State tax liens are subject to any prior perfected security
deed (real property) or security interest (other property)
for a bona fide debt

State tax liens now must be filed electronically, and are
searchable via a Georgia Superior Court Clerks Cooperative
Authority (GSCCCA) database



Liens for

Federal Taxes

Where a taxpayer fails to pay federal taxes within 60 days
of tax assessment, the U.S. government obtains a lien for
the unpaid taxes that can reach all personal and real
property of the taxpayer

To be effective against lenders and other third parties, the
government must file a Notice of Federal Tax Lien (NFTL) in
the lien docket of the clerk of superior court for the county
where the land lies, for real property; and for equipment
and other types of property, in the county of the taxpayer’s
residence

The NFTL need not describe any particular real or personal
property; if filed in a county, it will automatically include all
real property of the taxpayer within the county

Priority of federal tax liens is generally based on the time of
filing

A bona fide security deed or security interest that is
properly perfected by filing before the NFTL is filed in the

appropriate lien docket will have priority over the federal
tax lien



* Though foreclosure of a security deed or security interest
generally extinguishes junior liens, the concept of “priority
is complicated when dealing with federal tax liens

”

» A foreclosure of a superior interest will not divest a
perfected federal tax lien unless notice of the sale is given
to the Secretary of Treasury at least 25 days prior to sale

Liens for

Federal Taxes

* Even where notice is given, the government can redeem
the property within 120 days after the sale by paying the
foreclosure purchase price, with interest




* More frustratingly, a prior filed competing security deed or
security interest is only entitled to priority in the amount of credit
that has been disbursed at the time the NFTL is filed, with certain
relevant exceptions:

* Where both:
* the agreement to extend credit was entered into before NFTL
filing, and

* the disbursement is made before the earlier of 46 days after
the NFTL filing or the date on which the lender receives actual
notice of the NFTL filing

* Areal property construction or improvement financing agreement,
which exists where:
* the creditor has, prior to NFTL filing, entered into an
agreement to finance improvement of real property or
production of crops or livestock;

* the agreement grants a security interest in the property to be
improved, crops, or livestock;

* the lien priority at issue is as to such property, crops, or
livestock; and

* the secured creditor’s interest was perfected prior to the NFTL
filing

Liens for

Federal Taxes




Liens for

Federal Taxes

Thus, a lender may hold a prior filed security deed or UCC
financing statement, and yet still have junior priority to a
federal tax lien as to the disbursements made after (but
not before) the NFTL is filed

It is crucial to monitor NFTL filings and update lien searches
when making additional disbursements to be secured by a
prior security deed or security agreement

This includes modification of prior loan arrangements, new
loans, and prior open-end credit arrangements

Even under an open-end credit agreement signed prior to
the NFTL filing, a lender may lose priority for advances
made after learning of the NFTL filing, or 46 days after
NFTL filing



A judgment entered against a person (a “judgment
debtor”) generally creates a lien covering all of the person’s
property within the state, except motor vehicles, bank
accounts, and contract rights

In order for the lien to be effective against third parties,
notice of the lien must be filed in the county where the
land lies (for real property) and, if different, the county
where the judgment debtor lives (for other property)

This is accomplished by filing a “fi.fa.,” or writ of fieri facias,
in the general execution docket of the appropriate county

It is not necessary to file in the UCC or deed records

Once the judgment fi.fa. is properly filed, it is treated as a
perfected security interest dating from the time of filing

To accurately assess its potential collateral position, a
lender must search the appropriate general execution
docket records in addition to the UCC and deed records



