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The Bankruptcy Trustee and Avoidance Powers

The filing of a bankruptcy case results in appointment of a bankruptcy “trustee,” who is
considered to be the legal representative of the debtor’s bankruptcy estate. The estate consists of,
in essence, all of the debtor’s rights and interests in various property and income. The trustee is
tasked not only with not investigating and reporting the debtor’s financial affairs, but also
collecting and administering all property of the estate in the best interests of the various creditors
and equity holders that have a claim against, or other interest in, the estate. The trustee is
considered legally accountable for all estate property he or she receives, and thus (at least in theory)
should not be unduly deferential to either the debtor or any particular creditor. Again, the idea is
for the trustee to administer all of the estate property in the collective best interests of everyone
that may have a claim against or rights in the estate. Practically this means that a primary goal of
the trustee is to increase the amount and value of property held by the estate, even if doing so
harms the interests of a particular creditor such as a secured lender.

In most consumer bankruptcy cases, which are filed under Chapter 7 or Chapter 13 of the
Bankruptcy Code, the trustee is an independent attorney or accountant that is regularly appointed
to serve as trustee for those types of cases within a geographic area. Trustees in Chapter 7 and
Chapter 13 cases will usually have a fairly high volume of modestly sized cases, meaning a lot of
repetition and a need for efficient use of time. On the other hand, in commercial bankruptcy
reorganization cases which are filed under Chapter 11 of the Bankruptcy Code, the debtor itself
usually serves in the position of the trustee. This is known as a “debtor-in-possession.” The court
can appoint a trustee independent of the debtor in the event the debtor does not properly fulfill its
trustee duties, but that is the exception rather than the rule in Chapter 11 cases. Bankruptcy cases
filed under Chapter 12 (family farm bankruptcies) are somewhat unique in that an independent
trustee is appointed much like in Chapter 7 and Chapter 13 cases, but the debtor itself is also given
the powers of a trustee.

The Bankruptcy Code gives a trustee several powers that are unique to bankruptcy and that
allow the trustee to maximize the size and value of the bankruptcy estate. Important among these
are what are commonly referred to as the avoidance powers or “strong-arm powers,” which allow
a trustee to avoid (essentially, cut off or nullify) the security interests and liens of creditors who
have failed to properly perfect their interests in collateral before the bankruptcy was filed.
“Perfection” in this sense means to properly file all Uniform Commercial Code filings, real
property filings, and lien filings required by law to protect the lender’s interests against competing
creditors or buyers.

As to the trustee’s avoidance powers more specifically, with respect to equipment,
inventory, and other assets that are not realty, the trustee is given the status of a hypothetical lien
creditor that properly perfected its lien in all available assets of the debtor as of the date the
bankruptcy is filed. For real property, the trustee is given the status of a hypothetical bona fide
purchaser of the property that properly perfected its purchase as of the date the bankruptcy is filed.
The net result in either scenario is that the trustee has the power to avoid any security interests or
liens that are not properly perfected as of the time of the bankruptcy filing. Again, in most Chapter
11 cases and Chapter 12 cases the debtor itself can also use these powers against creditors.

Page 2



After a bankruptcy case is filed, a trustee will commonly conduct UCC, lien, and deed
searches for interests that may affect the debtor’s assets, and will give some attention to inspecting
the UCC financing statements, security deeds, and similar documents impacting the debtor’s assets
in hopes of finding a fatal defect that will allow the trustee to use its avoidance powers. The
amount of attention to detail given to this process can vary, but the trustee will be attuned to
spotting the most common lender mistakes. Changes in state law governing the perfection of
security interests are especially fertile ground for a trustee, as inevitably some lenders will fail to
recognize and accommodate the legal changes before they take effect. These failures may take
months or years to finally surface through bankruptcy filings and court disputes, but once they
begin to surface in volume trustees and their staff become sharply attuned to finding them.

Trend: Attacking Debtor Name Defects in UCC Financing Statements

In 2013, a handful of changes to Uniform Commercial Code perfection requirements
became effective. Perhaps the most prominent of these in Georgia was the implementation of the
“driver’s license rule,” which states that if an individual debtor has a valid Georgia driver’s license,
then the name of the individual as shown on a financing statement must exactly match the name
shown on the driver’s license. Before this change was implemented there was some tolerance in
how the debtor’s name could be shown in a financing statement. So long as the debtor’s first name
and surname were correct, most courts would allow leeway in use of middle initials in lieu of a
full middle name, or even omission of the middle name altogether. The 2013 amendments
removed this tolerance, mandating a precise match between the driver’s license and financing
statement. In the years following the change, many lenders failed to understand this change and
the importance it could have to protection of the lender’s interests in collateral. They continued
their prior practices of including only a middle initial in the financing statement, or perhaps
omitting the middle name, regardless of how the debtor’s name was actually shown on his or her
driver’s license. These defective financing statements eventually began to face scrutiny in farm
and commercial bankruptcy cases, and are now prominent, easily identifiable targets for attack by
trustees. Courts tasked with applying the driver’s license rule have done it unforgivingly, with
consistently unfavorable results for lenders.

To explain the principles behind the trustees’ attacks, the Uniform Commercial Code states
that a security interest is properly perfected only if the lender’s filed financing statement shows
the correct name of the debtor. If the debtor is an individual, his or her name is “correct” only if
it precisely matches the name shown on his or her valid, in-state driver’s license. Thus, any
variance between the driver’s license and financing statement means that the debtor’s name is
incorrect and the lender is potentially unperfected. But not all name errors cause a financing
statement to be ineffective, and the lender resultantly unperfected. The UCC authors attempted to
provide some tolerance of error, at least in theory. A name error will only render a financing
statement ineffective if the error causes the financing statement to be “seriously misleading.” A
financing statement is seriously misleading if a search of the UCC index using the debtor’s correct
name, under the indexing office’s standard search methodology, would not disclose the financing
statement. In other words, to be effective the financing statement must show up in the results of a
standard search using the debtor’s correct name—the name as shown on the debtor’s driver’s
license. But as a result of the search logic used by the Georgia Superior Court Clerks Cooperative
Authority (GSCCCA), which administers the searchable UCC database in Georgia, any
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abbreviation or omission of the middle name in a financing statement, as compared to the driver’s
license, will cause the financing statement to be seriously misleading and leave the lender
unperfected in the face of an attack by the trustee.

The GSCCCA search methodology allows either an “exact” name search, meaning the
results will include only financing statements that have an exact match to the name term searched,
with no additional language; or a ‘“stem” search, meaning the results will include financing
statements that have all of the name terms searched, in the same order, even if they have additional
language thereafter. Financing statements are entered into the database by debtor name in the
following order: last name, first name, middle name.

So assume for example that a financing statement shows the debtor’s name as “John Allen
Doe.” This financing statement will be searchable in the database as Doe John Allen. If a searcher
were to request an exact search using the first name of John and the last name of Doe, the financing
statement would not be included in the results because the search terms do not exactly match the
name in the database entry:

search term: Doe John
database entry: Doe John Allen

If a searcher were to instead request a stem search, the financing statement would be included in
the results because the financing statement database entry would have all of the search term
characters, in the same order, plus only additional characters thereafter. At least one bankruptcy
court within Georgia has found that either an exact search or a stem search can be considered as a
“standard” search under Georgia’s search logic, as the GSCCCA website makes both options
equally available.

The problem for lenders is that the overwhelmingly common situation of individual name
error is that the lender abbreviates or omits the debtor’s middle name in the financing statement,
while the driver’s license includes the full middle name. When this happens, neither the exact nor
stem search methodologies will show the errant financing statement in the search results. Assume
for example the financing statement shows the debtor’s name as Robert G. Smith, while the name
on the driver’s license is Robert Greg Smith. Per the UCC’s “seriously misleading” test, the search
terms must be entered as shown on the driver’s license. So:

search term: Smith Robert Greg
database entry: Smith Robert G

The “exact” search option won’t include the errant financing statement among the results, as there
is not an exact match of terms. But the “stem” search option won’t either. The database entry for
the errant financing statement does not include all of the characters in the search term that was
entered, so it will not be shown as a search result. Stated differently, the stem search method
shows results that include everything that is in the search terms and more. It does not show
financing statement results that include any /ess characters than are in the search terms. Because
an abbreviated or omitted middle name results in less characters, an individual debtor financing
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statement with an abbreviation or omission error for the middle name will always be seriously
misleading in Georgia.

With these concepts in mind, it may be helpful to consider a few recent examples from
actual bankruptcy disputes:

In re Pierce (Bankruptcy Court for the Southern District of Georgia)

Name on driver’s license: Kenneth Ray Pierce
Name on financing statement: Kenneth Pierce
Result: lender’s security interest fails

In this case, the bank made a purchase money equipment loan to the debtor. Although the
debtor’s current driver’s license showed his name to be “Kenneth Ray Pierce,” the bank filed a
financing statement under the name Kenneth Pierce. The debtor filed a Chapter 12 bankruptcy
case two years later. The bank filed a proof of claim asserting that it was a secured creditor with
a security interest in the equipment described in the financing statement. The debtor, using the
trustee’s avoidance powers, objected to the bank’s claim. The debtor asserted that because of the
name error in the bank’s financing statement, the bank was not properly perfected and the bank’s
security interest in the equipment could be set aside.

In response, the bank argued that its financing statement was effective because the name
shown on the financing statement was not “completely dissimilar” to the name on the debtor’s
license. Due to the similarities between the two names, the bank asserted that a person diligently
searching the UCC records for filings regarding the debtor would discover the bank’s financing
statement and thus be put on notice of the bank’s claimed security interest in the collateral.

The court agreed with the debtor. The court explained that a lender is perfected only if it
files a financing statement that contains, among other things, the correct name of the debtor. The
debtor’s name is correct only where it matches the name shown on the driver’s license of the
debtor. Because Pierce’s license included his middle name, but the financing statement did not,
the two items did not match. The error caused the financing statement to be seriously misleading,
and thus ineffective, because a search using the name “Kenneth Ray Pierce” would not include the
bank’s financing statement in the search results. This was the sole test to determine whether an
error caused a financing statement to be seriously misleading. The test was not, as the bank had
argued, what could be found by a diligent searcher using similar names. The UCC does not impose
any diligence further than a single search using the one correct name for the debtor.

In what was no doubt an argument raised in desperation, the bank also argued that its
financing statement was not defective because while the name #yped on the debtor’s license was
Kenneth Ray Pierce, the debtor’s signature as an organ donor appearing on the license was
scrawled as Kenneth Pierce (i.e., no middle name). Thus, per the bank, its financing statement did
in fact match the name “shown on the driver’s license.” The court ruled, unsurprisingly, that the
typed name on the license was the sole name to be considered in determining perfection, and the
form of the debtor’s organ donor signature was not important.
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In re Bryant (Bankruptcy Court for the Middle District of Georgia)

Name on driver’s license: Darren Eugene Bryant
Name on financing statement: Darren E. Bryant
Result: lender’s security interest fails

In this case, the lender had extended credit to the borrower in excess of $2.5 million, and
had taken a security interest in various collateral to secure the loan. When the loan was made, the
debtor’s valid Georgia driver’s license showed his name to be “Darren Eugene Bryant.” The lender
nonetheless filed its financing statements under the name “Darren E. Bryant.” The borrower
eventually filed for Chapter 12 bankruptcy protection. The lender filed a motion with the
bankruptcy court asserting that the lender was a secured creditor, and was entitled to certain
protection of its interests in collateral. The Chapter 12 trustee objected, arguing that because the
name shown on the lender’s financing statements varied from the name shown on the debtor’s
driver’s license, the lender was unsecured and was not entitled to any protection or its alleged
security interests in the debtor’s property.

The lender argued that the driver’s license rule imposed by the UCC does not require the
financing statement to include the full, unabbreviated name shown on the debtor’s driver’s license;
instead, the name in the financing statement merely needs to be consistent with the name shown
on the license. Because the name Darren E. Bryant was consistent with the full name Darren
Eugene Bryant, the bank argued that it had not run afoul of the driver’s license rule. The bank
further argued that even if it had run afoul of the driver’s license rule, its financing statement
should not be considered seriously misleading (and thus ineffective) because a search using only
the debtor’s first and last names would include the lender’s financing statement in the search
results.

The court disagreed with the lender on both arguments. The court noted that the driver’s
license rule is intended to require the financing statement to match the name shown on the license.
The abbreviation “E.” is not a match with the name “Eugene.” The court further noted that the
pre-printed instructions to the UCCI1 financing statement form expressly direct that the creditor
should not abbreviate any portion of the debtor’s name, and the exact full name should be used.
While these instructions were not binding law, they provided further support for the principle that
the UCC requires the debtor’s full, unabbreviated name just as shown on the debtor’s driver’s
license. Because the financing statement did not include the full middle name of the debtor as
shown on his driver’s license, the debtor’s name was not correctly shown in the financing
statement.

As to the lender’s argument that its financing statement was not seriously misleading, the
court noted that it was undisputed that a search using the name shown on the debtor’s license
(Darren Eugene Bryant) would not disclose the lender’s financing statement. This was the only
relevant test as to whether the financing statement was seriously misleading. As a practical matter,
the court explained, the name error in the financing statement could be very misleading to someone
conducting a UCC search. If the searcher acted properly and entered search terms based upon the
debtor’s driver’s license, he or she would never find the lender’s financing statement among the
search results and might conclude that the debtor’s assets were unencumbered. This risk is the
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very reason for strict application of what otherwise seems like a harsh rule imposed by the UCC.
As the debtor’s name was not correctly shown in the financing statement, and the financing
statement was seriously misleading, the bank was not entitled to any recognition or protection of
its alleged security interests in the bankruptcy court.

In re Wynn (Bankruptcy Court for the Middle District of Georgia)

Name on driver’s license: Wilson Jerry Wynn
Name on financing statement: Jerry W. Wynn
Result: lender’s security interest fails

This case involved a slight twist from the two cases previously discussed, as the bankruptcy
resulted in a dispute between two competing secured creditors. In 2013, lender Deere & Company
extended a loan to the borrower and obtained a security interest in a specified tractor. Deere filed
a financing statement listing the debtor’s name as “Jerry W. Wynn,” although the name shown on
his driver’s license was Wilson Jerry Wynn. In 2014, the borrower requested an additional loan
from AgGeorgia Farm Credit. The borrower submitted a balance sheet as part of the loan request
that showed Deere held a security interest in the tractor at issue. AgGeorgia extended the loan as
requested, and filed its own financing statement covering the tractor but showing the debtor’s name
exactly as stated on his driver’s license. Deere later discovered its name error, and in 2015 filed a
UCC financing statement amendment to change the debtor name to Wilson Jerry Wynn. The
borrower eventually filed for Chapter 12 bankruptcy protection, and proposed a reorganization
plan that showed Deere having a first-priority security interest in the tractor.

AgGeorgia objected to the plan, arguing that due to the name error in Deere’s financing
statement Deere was unperfected when AgGeorgia obtained its security interest in 2014. The
bankruptcy court agreed, noting that because the name on Deere’s financing statement did not
match the name on the debtor’s driver’s license, the name was not correctly shown. A search of
the GSCCCA database using the name “Wilson Jerry Wynn” would not include the original 2013
financing statement among the search results. Thus, the name error caused the financing statement
to be seriously misleading, and it was ineffective when AgGeorgia filed its own financing
statement in 2014. AgGeorgia was resultantly entitled to priority in the tractor. The court did
note, however, that Deere’s 2015 amendment to change the debtor name would be effective to
perfect Deere’s interest, but only on and after the amendment was filed. It did not act retroactively
to allow perfection prior to that time.

Other Common UCC Name Defects: Organization Names

Both before and after the 2013 amendments, trustees have remained alert to potential errors
in the names of corporate or organizational debtors. The 2013 amendments did provide slight
revision to the rules for determining an organizational debtor’s name for use in a financing
statement—chiefly, pointing to the organization’s most recent articles of incorporation or articles
of organization as the exclusive source for name determination—but this revision was not a major
change in practice. Most fatal errors in use of organizational names are the result of inadvertence
or imprecision, rather than a failure to stay up to date on applicable changes to the law.
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The standard for validity in organizational debtor financing statements is much like the
standard for individuals discussed above. The financing statement must feature a debtor name that
is an exact match to the one “correct” name of the debtor. If it does not, the name is not correctly
shown and the financing statement will be ineffective if the name error causes the financing
statement to be seriously misleading. The financing statement is seriously misleading if a search
of the UCC database using the correct debtor name, under a standard GSCCCA search logic, would
not include the errant financing statement among the search results. Errors in spelling or
abbreviation of organizational names will often cause a financing statement to be seriously
misleading, and thus subject to attack in bankruptcy.

As a recent example that reached the U.S. Court of Appeals for the Eleventh Circuit (the
federal appeals court serving Georgia, Florida, and Alabama), the case of In re NRP Lease
Holdings featured a Chapter 11 debtor-in-possession that, in reliance on the avoidance powers of
a trustee, sought to avoid a lender’s security interest in the debtor’s property. Although the case
arose in Florida and dealt with perfection under Florida law, it is nonetheless valuable because the
rules for name determination and perfection under Florida’s version of the UCC are identical to
those in Georgia. The lender at issue in the case had issued an SBA-guaranteed loan to the
borrower, to be secured by all of the borrower’s assets. The correct name of the borrower, per its
most recent articles of organization on file with the Florida Division of Corporations, was “1944
Beach Boulevard, LLC.” The lender filed a financing statement showing the debtor’s name as
“1944 Beach Blvd., LLC.” In other words, the lender’s financing statement improperly
abbreviated the word Boulevard.

The borrower later filed for Chapter 11 bankruptcy protection, and filed a complaint in the
bankruptcy court seeking a determination that the lender’s security interest in the borrower’s assets
were avoidable by virtue of the trustee’s avoidance powers. More specifically, the borrower
argued that the lender’s financing statement failed to include the correct name of the debtor; and
that the financing statement was seriously misleading because a search using the correct name of
“1944 Beach Boulevard, LLC” would not include the financing statement among the search
results. The lender argued that the abbreviation was only a minor error, and that the financing
statement was effective because it substantially complied with UCC name requirements. While
the financing statement would not be included in the initial search results under the Florida UCC
database, if a searcher were to scroll through financing statements indexed near to the search
results, the lender’s financing statement could be found. The bankruptcy court and U.S. District
Court granted judgment in the lender’s favor, and the debtor appealed.

The U.S. Court of Appeals noted that the law requires strict application of the UCC name
requirements and the “seriously misleading” exception for name errors. Per the Court, the UCC
rules are clear: a financing statement with a debtor name error will be effective only if a search
using the correct name, with standard search logic, will include the errant financing statement in
the search results. If not, the financing statement is ineffective as a matter of law. The Court
explained that the UCC authors intended a rigid, inflexible rule that places the burden entirely on
the lender to assure correct name usage, rather than placing a burden on a searcher to conduct
multiple or alternative searches in hopes of discovering all financing statements with minor errors
or variations. Due to some distinct features of the Florida UCC search system (that are entirely
different from Georgia’s system), it was necessary for a different court to decide the lender’s
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ultimate fate. But for Georgia lenders, the takeaway from the opinion of this prominent court is
that the UCC’s rules should be strictly applied as written and the lender must bear the burden of
inserting the correct debtor name in its financing statements.

When dealing with organization names in financing statements, lenders will sometimes
benefit from the specific features of the GSCCCA search logic. It ignores approximately 50
different “noise words” in organization names, so minor errors in these ignored words should not
be fatal to the financing statement as they will not exclude the financing statement from search
results. The noise words can be a little tricky as they will often be ignored only when they appear
in a specific portion of a name. Prominent examples include words and characters such as
“incorporated,” “corp.,” and “lic” when they are placed at the end of a name (but, not when
elsewhere in the name). So, for example, if the debtor’s correct name is “Smith Farms,
Incorporated” but a financing statement is filed using the name “Smith Farms, Inc.” the financing
statement would not be seriously misleading. However, the potential benefits from these noise
words should not be viewed as a license for carelessness, and lenders must remember that search
logic can vary substantially from state to state and can change over time within a given state.

Dealing with Name Errors

Once a bankruptcy is filed, the lender will not have an opportunity to correct fatal name
errors in financing statements affecting the debtor. Further, due to preferential transfer laws in
bankruptcy, most corrections made within 90 days prior to the bankruptcy filing will be ineffective.
So early detection and correction is crucial. And name correction isn’t just important for protection
in bankruptcy. It is also vital for protection against competing secured lenders, which can receive
superior payment priority to an earlier secured lender relying upon a seriously misleading
financing statement.

Thankfully, correction of minor name errors is usually easy. The lender just needs to file
a UCC3 financing statement amendment that either (a) adds the debtor’s correct name as an
“additional” debtor name, or (b) changes the debtor name to the correct name. In most cases, either
option will have the same effect: the lender will be properly perfected as of the date the amendment
is filed (the effect won’t be retroactive, so as to make perfection date back to when the financing
statement was originally filed). Unless the name originally used is fundamentally wrong in
laymen’s terms, our preferred approach is to add the correct name as an additional name rather
than changing the debtor name. And in the rare case there is any question about which of one or
more names is correct, use each of the name possibilities as a separate additional name for the
debtor.

Whenever an unexpired financing statement having an abbreviated or omitted middle name
is found, it should be viewed as suspect. Most, but not all, Georgia driver’s licenses feature
unabbreviated middle names. You may encounter an abbreviated name on a driver’s license from
time to time, and some individuals do not have a middle name at all. But these possibilities are
unlikely. The lender should take quick action to assess the correctness of the abbreviated or
omitted name and file any necessary amendments to add the correct name. Hopefully the lender
will have a copy of the debtor’s driver’s license in its files, the borrower will be cooperative in
providing the lender a copy, or the lender can retrieve the license name information from a database
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search. If not, and the lender has some other basis for knowing or predicting the borrower’s full
middle name, the lender should proceed to file an amendment showing the likely full name as an
additional name. Ifthere is a question as to spelling, file an amendment with the various possible
configurations as separate additional debtor names. So long as one of the multiple alternative
additional names is correct, the financing statement (as amended) will not be seriously misleading.

Organizational debtor name errors are usually more difficult to spot. There is no common,
obvious “red flag” akin to an abbreviated middle name for an individual. Misspelled words or
abbreviated words that are not at the end of the name are extremely suspect. For example, a
financing statement that shows the debtor as “N. American Petroleum, Inc.” should prompt the
lender to review the official website of the corporations office for the state where the debtor was
formed (in Georgia, this would be the website of the Georgia Secretary of State) in order to
determine whether the debtor’s name is actually “North American Petroleum, Inc.” If so, an
amendment should be promptly filed to include the correct name. In Georgia, the Secretary of
State website does make the articles of incorporation (corporations) and articles of organization
(limited liability companies) of most Georgia entities available for free public viewing. Filed
amendments to the articles are also usually available. Strictly speaking, these articles, together
with any amendments, are the one “correct” source for determining the name of a corporation or
LLC. The entity name shown as a search result on the Secretary of State’s website, or in a current
certificate of good standing, is usually fairly reliable as a practical matter but will not be controlling
in the event there is any variation from the articles as most recently amended.

Trend: Attacking Security Deeds for Signature Defects

Georgia law imposes a few strict signature requirements for security deeds. If it is clear
from the face of a security deed (i.e., from examining the security deed alone, without inquiring
into any additional information) that one of these signature requirements is not met, the deed is
said to be “ineligible” for recording in the public deed records. As a practical matter, however,
many of the employees that receive and process deeds for recording do not closely police deeds
for signature defects. Often, as long as the appropriate recording fees and taxes are paid, a deed
will be recorded regardless of any signature problems. This gives rise to situations where security
deeds shouldn’t appear in the deed records, because they are not eligible to be recorded, but they
do appear nonetheless.

In 2011, in a case involving a bankruptcy trustee, the Georgia Supreme Court ruled that if
a security deed is ineligible for recording due to a patent signature defect, but the deed is recorded
nonetheless, the deed will not be effective as against a bona fide purchaser of the collateral
property. This ruling was important in bankruptcy disputes because a trustee’s avoidance powers,
as previously discussed, give the trustee the status of a hypothetical bona fide purchaser of the
debtor’s real property at the time of the bankruptcy case filing. Thus, if a lender’s interest in real
property collateral is perfected by a security deed with facial signature defects, the trustee will be
able to avoid or cut off the lender’s interest in the property and the property will become an
unencumbered asset of the bankruptcy estate.

After the important Georgia Supreme Court ruling in 2011, bankruptcy disputes alleging
various signature defects in security deeds became common (and remain common). There was
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nothing “new” about those signature requirements; lenders and closing attorneys simply made
mistakes from time to time. As of 2011, the key signature requirements for security deeds were
as follows:

1. the deed must be signed by the grantor;

2. the deed must be attested by, or acknowledged before, a notary public, who must sign and
stamp the deed and, if an acknowledgement, must write the date of the acknowledgement;
and

3. the deed must be attested by an additional witness, who need not be a notary (an “unofficial
witness”).

In 2015, the Georgia legislature made a slight revision to the signature requirements for
security deeds. For all security deeds dated on or after July 1, 2015, the signature requirements
are as follows:

1. the deed must be signed by the grantor;
2. the deed must be attested by a notary public, who must sign and stamp the deed; and
3. the deed must be attested by an additional witness, who need not be a notary.

The difference in requirements is fairly subtle, but important. For deeds dated after this change in
the law, acknowledgement before a notary public is no longer acceptable. Only attestation is
permitted. Many lenders and closing attorneys failed to notice this change in the law, and
continued to use notary acknowledgements on security deeds in and after 2015. Trustees are taking
advantage of these mistakes via their avoidance powers in order to avoid lender’s interests and
recover valuable real property for the bankruptcy estate.

Attestation and acknowledgement have specific legal meanings. It is important for lenders
to understand their distinct meanings in order to spot defective security deeds. A witness atfests a
deed by watching the grantor sign the deed, and then signing the deed with a statement that the
deed was signed by the grantor in the witness’s presence. A common form of attestation in Georgia
is this:

GRANTOR
Signed, sealed, and delivered before me
this day of May, 2022.

UNOFFICIAL WITNESS

NOTARY PUBLIC
[notary seal]

Notice that for an attestation to occur, the grantor must sign the deed in each witness’s presence.

In summary, to attest a deed means to see the deed signed and then add one’s own signature as a
declaration of that fact.
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An acknowledgement is a different concept. In an acknowledgement, the grantor signs the
deed, and at some later point meets with a notary public in person to state that the grantor did in
fact sign the deed. So the notary need not ever see the deed being signed by the grantor. An
acknowledgement usually appears in the deed after the grantor’s signature and looks something
like this:

STATE OF GEORGIA
COUNTY OF GLYNN

The foregoing deed was acknowledged before me by means of physical presence this _ day of May, 2022
by [name of grantor]. He or she is personally known to me or has produced as identification.

NOTARY PUBLIC
[notary seal]

The key date to remember is July 1, 2015. If a lender has a security deed signed after that
date that has a notary acknowledgement, rather than a notary attestation, the security deed is
defective under Georgia law and will be subject to attack in a bankruptcy case. For deeds signed
prior to that date, an acknowledgement is just as effective as an attestation. Regardless of the date,
any attestation or acknowledgement must bear the notary’s signature and stamp. If the notary
merely signs without affixing his stamp, the signature will not be considered an official notary act
(basically, it’s just an unofficial witness signature) and will cause the deed to be ineligible for
recording. Where an acknowledgement is used in pre-2015 security deeds, the acknowledgement
must state the specific date on which the acknowledgement occurred. Otherwise, it is an invalid
acknowledgment and the deed will not be eligible for recording.

Because most fatal signature defects are easy to identify from a quick review of a security
deed, they have been prominent targets for trustee avoidance actions in the past decade. As
occurred following the implementation of the UCC’s driver’s license rule, the 2015 change in
signature requirements is causing even more attention to be devoted to spotting defects that will
allow a lender’s security interest to be stripped from valuable real property. To illustrate these
principles, below are few samples of actual avoidance disputes that arose in Georgia’s bankruptcy
courts.

In re Nesbitt (Bankruptcy Court for the Northern District of Georgia)

This dispute involved a security deed with an attestation format similar to the example
provided above: there was one signature line for a notary public, and an additional signature line
for an unofficial witness. The borrower signed the security deed in the notary’s presence. The
notary signed his name in the signature line for the unofficial witness, and stamped his notary seal
below that. In the signature line labeled for notary signature, the notary simply wrote the word
“Cobb.” The notary was a Cobb County resident. There was no additional witness signature. The
deed was then recorded in the Fulton County deed records.

The borrower filed for Chapter 7 bankruptcy protection, and the trustee sued the bank to

have its interests in the real property avoided. The trustee argued that because the security deed
lacked the signature of an unofficial witness in addition to the notary signature, it was not eligible
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for recording and was subject to avoidance by the trustee. The lender argued that the security deed
was in fact eligible for recording, and thus not subject to being avoided, because any signature
defect was not patent—in other words, not determinable solely from looking at the deed itself.
The lender argued that one signature line clearly bore a signature (that of the notary), and the other
signature line featured the word “Cobb.” Per the lender, a searcher looking at the deed would not
be able to determine whether the word “Cobb” was the signature of a second witness, or instead
was a designation written by the notary. Since the defect could not be decisively determined by
looking at the deed alone, but instead would require questioning of the parties that signed the deed,
it was not a patent defect and did not cause the deed to be invalid.

The court disagreed with the lender’s arguments, and granted judgment for the trustee
because the signatures were plainly defective. Per the court, it was obvious from looking at the
deed that the word “Cobb” was not intended as a signature. The court was entitled to use its own
judgment and reason in inspecting the deed, and the document plainly appeared to have only one
attesting signature. As a result, it was ineligible for recording and was subject to being avoided in
favor of the trustee.

In re Lawton (Bankruptcy Court for the Northern District of Georgia)

In this matter, the lender had mailed a package of mortgage loan documents to the borrower
for signature at her home. The borrower signed the security deed requested without the presence
of any other witnesses. The borrower mailed the signed documents back to the lender, with the
security deed’s unofficial witness and notary attestation signature lines left blank. The lender
apparently failed to recognize the omission, and had the security deed recorded in the Fulton
County deed records. When the borrower filed for Chapter 7 bankruptcy protection, the trustee
sued the lender to avoid its security interest in the property. The trustee argued that because both
the notary and unofficial witness attestation signatures were lacking, the security deed was
ineligible for recording and should be set aside so that the property could be an unencumbered
asset of the bankruptcy estate. The court agreed, finding that although the security deed had been
recorded its signature defects rendered the deed unenforceable as against the trustee.

In re Simpson (Bankruptcy Court for the Northern District of Georgia)

The security deed at issue in this matter was originally signed in 2004. The signature block
formatting for the deed required the grantor (borrower) to sign at the top of the page, and an
unofficial witness to sign immediately to the left of that attesting that the deed was signed in his
presence. At the bottom of the page was an acknowledgement form for completion and signature
by a notary public. It stated: “Before me on this  day of , personally
appeared Tammy P. Simpson who acknowledged that he she they signed this Georgia Deed to
Secure Debt as his/her/their own act.” The borrower and unofficial witness signed the deed as
expected. The notary public signed the signature line in the acknowledgement form, and stamped
his notary seal. He did not, however, fill in the blank lines with the date of the acknowledgement.
The deed was recorded in the Fulton County deed records.

The borrower filed for Chapter 7 bankruptcy protection, and the trustee sued the bank to
have its interests in the real property avoided. The trustee argued that the security deed was
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patently defective because there was not a valid notary attestation or acknowledgement. The
signature format, and the contents of the acknowledgement form, clearly showed that the notary’s
signature was intended as an acknowledgement and not an attestation. However, an
acknowledgement must include the date of the acknowledgement in order to be valid. The date
had been left blank. The lender argued that the notary’s signature should be construed as an
attestation, such that no separate date was required. Per the lender, the notary’s signature was the
important element, regardless of where the signature was located on the page or the specific
language preceding the notary signature.

The court acknowledged that either a notarial attestation or acknowledgement could be
sufficient for a security deed (again, the deed at issue was signed in 2004, well in advance of the
2015 legal changes), and that an attestation did not require any specific “magic language” to be
effective. However, because of the language of the acknowledgement form on the deed, it was
clear that the notary was not attesting that he had seen the borrower sign the deed. Instead, he was
stating that the borrower had met with the notary and affirmed that the borrower had in fact signed
the deed. This was, by definition, an acknowledgement and not an attestation. Georgia law
requires that in order for a notarial acknowledgement to be valid, the date of the acknowledgement
must be shown in the acknowledgement. This is because the acknowledgement can, and often
does, occur on a different date than the date on which the borrower executed the deed. Because it
was clear from the face of the deed that there was no valid notary attestation or acknowledgement,
the deed was not eligible for recording and the bank’s interest was avoidable by the trustee.

In re Taylor (Bankruptcy Court for the Middle District of Georgia)

This matter involved a purchase money mortgage loan transaction with three
simultaneously signed deeds. First, the prior property owner provided a warranty deed to the
borrower. The borrower then provided a security deed, intended to be the senior priority interest,
to the bank. The borrower also provided a second security deed, intended to be the junior priority
interest, to a separate creditor. FEach deed featured similar signature blocks with attestation
signature lines for an unofficial witness and notary public. Each deed was signed by the grantor,
unofficial witness, and notary public on the respective designated signature lines. The notary
stamped his official seal next to his signature on the warranty deed and the junior security deed,
but by inadvertent error neglected to stamp his seal on the security deed given in favor of the bank.
All three deeds were recorded together in the Thomas County deed records.

The borrower filed for Chapter 7 bankruptcy protection, and the trustee sued the bank to
set aside its security deed using the trustee’s avoidance powers. The trustee argued that because
the notary did not stamp his seal on the security deed, the deed was patently defective because it
lacked a valid notarial attestation. The bank argued that because the notary had signed the security
deed, and his stamp appeared on the warranty deed and junior security deed recorded at
approximately the same time as the bank’s security deed, the trustee should not be permitted to
avoid the bank’s security interest.

The court noted that a valid notarial attestation requires the notary public to affix his seal

to the document. Otherwise, the act is not considered to have been done in the notary’s official
capacity, but only in his unofficial capacity. Since the notary had not affixed his seal to the security
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deed, the notary’s signature served only as that of an unofficial witness. Having two unofficial
witness attestations but no notarial attestation, the deed was not eligible for recording and the
trustee was entitled to avoid the lender’s interest in the property.

In re Brownlee (Bankruptcy Court for the Middle District of Georgia)

This matter involved a rare win for the lender side. The security deed at issue had been
given by the borrower to two separate individuals in 2016. The deed was signed by the borrower,
attested by an unofficial witness, and attested by a notary public. However, the unofficial witness
(Mr. Goforth) happened to be one of the two individuals that was a grantee in the deed.

The borrower filed for Chapter 11 bankruptcy protection, and acted as a debtor in
possession for several months. The case was later converted to a Chapter 7 case, and a trustee was
appointed. The trustee then sued the individual lenders to avoid the security deed. The trustee
argued that the deed was ineligible for recording because the unofficial witness attestation was
ineffective. The grantees in the deed were not able to serve as sufficiently disinterested witnesses
to attest the deed.

The court disagreed with the trustee’s argument. The trustee was correct in his assertion
that Goforth was not eligible to serve as an attesting witness to the deed, and thus the deed was
defective. The defect did not cause the deed to be ineligible for recording, however, because it
could not be decisively determined from the face of the deed. Per the court, the deed looked regular
and sufficient on its face. It had the requisite number of signatures, a notary seal, and an attestation
clause. One could only determine that the grantee and the unofficial witness were the same person
by looking at information beyond the face of the deed itself. When the defect is not patent from
the face of the deed alone, the deed is eligible for recording and is not avoidable by the trustee.
Thus, the lenders were entitled to judgment in their favor.

In re Krieg (U.S. Court of Appeals for the 11th Circuit)

In this opinion, the federal appeals court overseeing the States of Georgia, Florida, and
Alabama confirmed that the 2015 changes to Georgia law discussed above, requiring that security
deeds be attested rather than acknowledged, do not apply to deeds executed before July 1, 2015.
The deed at issue was signed by the borrower in 2012. It was properly attested by an unofficial
witness, and was acknowledged before a notary public. The acknowledgement was stamped,
signed, and dated. The borrower eventually filed for Chapter 7 bankruptcy protection, and the
trustee sued the lender to avoid its interest in the borrower’s real property. The trustee argued that
any security deed must be attested, rather than acknowledged, to be eligible for recording. Because
the security deed was acknowledged, it was ineligible for recording and could be avoided by the
trustee. The bankruptcy court entered judgment in the lender’s favor, and the trustee appealed to
the federal district court. The district court ruled in the lender’s favor, and the trustee appealed to
the U.S. Court of Appeals.

The Court of Appeals issued an opinion that was short, direct, and unflattering to the

trustee. The court ruled that the law in effect in 2012, which was when the deed at issue was
signed, was clear and unambiguous that either an attestation or an acknowledgement was
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permissible for recordation. Further, the Georgia Supreme Court had recently confirmed on two
separate occasions that notarial acknowledgement was sufficient to allow a security deed to be
recorded prior to the 2015 legal changes. The trustee was, per the court, trying to “complicate a
straightforward issue.” It thus affirmed judgment in the lender’s favor.

In re Lindstrom (U.S. Court of Appeals for the 11th Circuit)

The security deed at issue in this matter was signed by the debtor on August 10, 2015—
less than a month after the 2015 legal changes took effect. The borrower signed the deed in the
presence of her sister, who attested the deed as an unofficial witness. No notary public observed
the borrower’s signature, or attested the deed. Later the same day, the borrower met with the
closing attorney, who was a notary public, to affirm that the borrower had in fact signed the
security deed. The closing attorney completed the acknowledgement form below the borrower’s
signature, signing and stamping his notary seal. Unfortunately, the closing attorney did not realize
that the law disallowing notary acknowledgements had recently taken effect. The deed was then
recorded in the Gwinnett County deed records, and the defect went unnoticed until the borrower
filed for Chapter 7 bankruptcy protection in 2017.

The trustee filed suit against the lender arguing that the deed was ineligible for recording
and thus avoidable by the trustee. As the deed was signed after the July 1, 2015 legal changes took
effect, the deed could only be eligible for recording if it were attested—rather than
acknowledged—by a notary public. The lender argued that the security deed could not be avoided
by the trustee because an affidavit signed by the closing attorney and recorded with the security
deed acted to remedy any potential defect in notary attestation. More specifically, Georgia law
features a remedial provision that allows a lender to essentially “cure” a defectively notarized
security deed by filing an affidavit of one of the “subscribing witnesses” to the security deed,
which affidavit must itself be notarized and state that the deed was properly executed and
witnessed. Although the lender had no idea that the deed was defectively notarized at the time it
was signed, a rider to the security deed featured the closing attorney’s notarized affidavit stating
that he had explained the terms of the security deed to the borrower, and that the borrower had
thereafter signed the security deed. Per the lender, this affidavit was sufficient to cure any
signature defects in the deed.

The bankruptcy court ruled in favor of the trustee, finding that the deed could be avoided
because of the lack of attestation. The lender appealed to the U.S. District Court, which reversed
the bankruptcy court decision. The trustee then appealed to the U.S. Court of Appeals for the 11th
Circuit.

The Court of Appeals noted that after the 2015 legal changes to Georgia property law took
effect, a notarial acknowledgement was no longer sufficient to allow a deed to be eligible for
recording. Thus, the deed would be avoidable by the trustee unless the affidavit referenced by the
lender was sufficient to cure the notarization defect. Per the court, it was not. Georgia law requires
that a remedial affidavit must be signed by a “subscribing witness” to the security deed. The phrase
subscribing witness only includes the individuals who observed the grantor sign the security deed,
and then signed to attest the deed. Because the closing attorney did not attest the deed, he was not
a subscribing witness. Because he was not a subscribing witness, he could not provide a remedial

Page 16



affidavit that would cure notarization defects in the deed. The lender’s interest in the property was
avoidable by the trustee.

The Court’s opinion was limited to Georgia’s specific remedial affidavit law, and not
applicable to affidavits that may be recorded in the deed records generally. The remedial affidavit
law can sometimes be useful if the lender encounters a signature error before a bankruptcy is filed,
but because it requires participation of one of the original witnesses to security deed execution it
isn’t always an option. When the specific remedial affidavit law cannot be used, and the borrower
is not cooperative in curing signature defects, some practitioners will record an affidavit from the
lender itself, with a copy of the defective security deed attached to the affidavit, in hopes of
obtaining protection from trustees and other competing creditors and purchasers. The affidavit
will likely describe the parties, the property, and the unpaid loan, and have a cross reference to
where the security deed was previously recorded. The concept is that because the bankruptcy
trustee and other creditors are considered to have notice of everything recorded in the deed records
(except security deeds that are ineligible for recording, as discussed above), and because there are
minimal requirements for an affidavit to be eligible for recording, the affidavit itself establishes
the existence of the security deed, and the bank’s security interest, in the deed records. This
process has no retroactive effect; perfection won’t date back to when the security deed was first
filed, but can only begin at the time of filing the affidavit. Also, the process hasn’t been thoroughly
vetted in Georgia’s appellate courts, so it is not absolutely certain that the lender affidavit method
will provide airtight protection. But, if faced with a clearly defective security deed and an
uncooperative borrower, it is a quick and cheap step to obtain some potential protection for the
lender’s interest in collateral. Nothing in the /n re Lindstrom decision seems to provide additional
hope or doubt as to the effectiveness of a lender’s affidavit in that scenario.

Page 17



