Real Estate Issues
Pertaining to
Deceased Landowners
and Estates



What Do You Mean
| “The Seller is Dead”

Contract and Title Issues
When Dealing with the
Dearly Departed
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What Do You Mean

asterpiece...

the “Seller is Dead?”

¢ Standard Scenarios

* Record owner of Property has died
recently, and family wants to sell property

* Record owner of Property has been dead
for a while and wants to sell the property

* Record owner of Property is dying and has
property listed

* Record owner of Property is dying and has
property under contract for sale
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Record owner of Property has died, and family wants
to sell property

* Testate — Did the dead person have a Last Will and
Testament?

* Probate Mandatort/)- If there is a Last Will and
Testament it must be probated to pass ownership of
real Property.

* The Last Will and Testament

. 'I\;\I;(l-:'l Last Will and Testament will specify the beneficiaries under the
ill.

= Beneficiaries are not necessarily the same as heirs.

* Example: Gomez Addams dies and is survived by his wife
Morticia and their children Pugsley and Wednesday Addams.
Those are his heirs. But his Will may bequeath is property solely
to his wife Morticia. She is the beneficiary.
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Record owner of Property has died, and
family wants to sell property - Testate

» Specific Bequest or Devise:
* |, Gomez Addams, give bequeath and devise 2200 Hutchison
Lane to my wife Morticia, if she survives me.
* A specific bequest must go to the beneficiary — The executor
deeds this property to Morticia.
* If Executor and Morticia want to sell, then both must sign the
deed to the buyer.

* General Bequest or Devise:
* |, Gomez Addams, give, bequeath, and devise all of my real and
personal property to my wife Morticia, if she survives me.
* |f the Will gives the Executor the “power of sale”, then Executor

can sell the real estate. The asset is converted from real
property to cash and the cash would be distributed to Morticia.

| This Photo by Unknown Author Is licensed under CC BY
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Record owner of Property has died, and
family wants to sell property - Testate

* The Executor

* The Last Will and Testament will designate the
person(s) who will administer the estate after
probate of the Will.

* Powers of the Executor

* The Last Will and Testament may grant broad powers
to the Executor, including the “Power of Sale”

* Power of Sale means the Executor can sell real
property from the Estate without a court order.

* Court Order for Sale of Real Property

* [f the Last Will and Testament does not grant “Power
of Sale” then the Executor must get Probate Court
approval for sale of the real property.

* A Petition for Sale must be filed with the Court and
the sales contract is attached.

* Practice Pointer: If you know you are dealing with
an Executor, let closing attorney know and the
attorney can check the probate records for “Power
of Sale”.
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Record owner of Property has died, and
family wants to sell property - Testate

* Probate of Last Will and Testament

* After death of Gomez, the named Executor,
Uncle Fester, prepares and files a petition to
probate the Will.

* This is a process to authenticate the Will and to
allow for any contest by the heirs.

* Petition to Probate in Common Form

* A common form probate is done to have the
Executor quickly sworn in by the Probate Court.

* Heirs are not necessarily notified or have given
their consent to probate of the Will.

* Insufficient form of probate for the Executor to
have authority to sell real property.

This Photo by Unknown Author is licensed under CC BY-ND
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Record owner of Property has died, and
family wants to sell property - Testate

* Petition to Probate in Solemn Form
* More formal probate where heirs must either consent to
probate, or
* |f they will not consent, then they are served with the
Petition and the Court sets a date for them to file to contest
the Last Will.
* Why Contest?
* Heirs and Beneficiaries are not necessarily the same.
* Example: Gomez’ will leaves everything to his wife
Morticia. This means Wednesday and Pugsley will not
inherit from their father. Perhaps Gomez s a bit of a
“Tom Cat” and has some other children from an affair.
If they could get the Will invalidated, then Gomez
would be intestate and under Georgia law all three
would inherit.
* Basis for Will Contest:
* Testator did not have mental capacity to make a Will.
¢ Testator was under duress or undue influence at the
time Will was made.

* The Will contains a forgery or is fraudulent.

Practice Pointer — this can really slow down the process if i ot by Urkrown Author s eensed under €€
there are heirs that do not consent. s
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Record owner of Property has died, and family wants to sell
property - Testate

* Court Order Admitting Will

* Letters Testamentary Issued to the Executor of the Last Will
* Formal document showing authority of Executor
* Practice Pointer: Ask the person listing the Property for Letters Testamentary

* Conveyance of Property
* Specific Bequest — Deed of Assent from Executor to the Beneficiaries
* General Bequest — Executor’s Deed to purchaser
* Practice Point: Executor must have Power of Sale to convey property out of
estate to a Purchaser
* |f Executor does not have Power of Sale — Executor will have to petition
court to sell property
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Record owner of Property
has died, and family wants
to sell property - Intestate

* Intestate or Intestacy — when a person dies
without leaving a Last Will and Testament
they are “Intestate”

* Heirs at Law — when a person dies intestate,
their estate will go to their heirs at law

* Heirs at Law — determined by State law.

* Example: If Gomez dies intestate,
his heirs at law for purposes of
inheritance are Morticia, his wife, and
Pugsley and Wednesday, his children.

* Table of Consanguinity
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Record owner of Property has died,
and family wants to sell property —
|Intestate

Table of Consanguinity

Showing degrees of relationships
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Record owner of Property has died,
and family wants to sell property - Intestate

* Petition to Administer Estate is filed — Petitioner seeks to establish
authority to administer estate

* Petitioner:
* being unanimously selected by all the heirs;

* being the surviving spouse where no action for divorce or separate
maintenance was pending at the time of decedent’s death;

being (an) heir(s) and not the surviving spouse;

having been selected by a majority in interest of the heirs;

being (an) eligible person(s) as defined by 0.C.G.A. § 53-6-1;

being (a) creditor(s) of the decedent being the county administrator.
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Page 35



Record owner of Property has died,
and family wants to sell property -
Intestate

» All heirs can consent to the Administration

* If all heirs consent, speeds up the process of
getting an Administrator

+ If all heirs consent, Court may grant the
Administrator the Power of Sale
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Record owner of Property has died,
and family wants to sell property - Intestate

* Heirs do not consent
e Court will set a hearing date
* All heirs must be served with the Petition and notice of hearing
* Court will not grant Power of Sale to Administrator
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Record owner of Property has died,
and family wants to sell property - Intestate

* Administrator Appointed
* Heirs all consented and court granted Power of Sale = Clear to Close (CTC)

* Heirs did not consent and/or Court did not give Power of Sale = Petition for
Order to Sell Property, then clear to close

* No Authority to deed property to themselves
* Can sell property if they have authority
* Can deed property out to the rightful heirs
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Stumbling Blocks — Testate and Intestate Estates

Egﬂzeormrtzear:\/(ijcze()rxlﬁee:irsl\f/loL:’st have either consent of WARNINez
* Petition to Probate Will in Solemn Form cnm
* Petition to Administer Estate
* Petition to Sell Property PEOPLE
* Minors — guardian ad litem
* Incompetents — guardian ad litem mmm

* Missing Heirs — diligent search and publication {‘{\«{1
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These problems can slow down the process
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Lucky Breaks

* Joint Tenancy with Right of Survivorship Deeds
* Morticia and Gomez hold title to the Property as “joint tenants with rights of survivorship
* No additional probate work is required. File a Death Certificate.

* Property has been deeded into a Trust prior to death

* Gomez conveys his interest in property to “Morticia Addams as Trustee for the Gomez Addams
Revocable Trust under Agreement dated 06/06/1966”

* Trust will stipulate what happens when he dies.
* Trustee probably will have a power of sale.
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Powers of Attorney

One person authorizes another to act for them
* State of Georgia has mandatory form
 Special Powers of Attorney for Real Estate Sales remain permissible and preferred

Prior to closing attorney review mandatory
POA is extinguished when a person dies

Practice Pointer: If relying on a POA, get a copy at time listing agreement is
signed for your file. Send copy immediately to attorney for review.
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Other thoughts

* Property in Georgia does not automatically go to a spouse

* If a person dies intestate and many years have passed, then may be
able to pass title using affidavits establishing heirs and deeds from all

heirs

« Slayer Statute — a person guilty of homicide cannot inherit from the
person they killed

* Heir Property — (Insert Poop Emoji here)
* Petition for Years Support
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