Recent Changes
In Georgla Law
Affecting Lenders
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Georgia House Bill 1292: New Deed Filing Requirements

HB 1292 is scheduled to take effect on January 1, 2025. This bill was passed
to address the issue of “false deeds,” or fraudulent real property deed transfers.
HB 1292 will require more detail to be recorded by notaries who are
presenting real estate documents for recordation. The bill also requires that
real estate documents presented to a clerk of superior court for recording by a
“self-filer’—which means any filer who is not an attorney, a bank, or other
recognized industry group—shall be submitted using electronic filing. The
thinking is that this will make it easier for law enforcement to identify the
individuals who are presenting false deeds.

However, this bill is primarily of concern to us because it empowers the
Georgia Superior Court Clerks' Cooperative Authority to adopt rules and
regulations necessary to implement the provisions of this subsection,
including the e-filing requirements in the statute applicable to self-filers.
Because the Authority’s rules were drafted in 2011 and received only a minor
update in 2017, and because the e-filing landscape has evolved drastically
during that timeframe, the Authority is using this as an opportunity to
implement a more comprehensive update to the Authority’s rules that go
beyond the minimum requirements of HB 1292,

The Authority is in the process of updating its rules, and MCDR has reviewed
what it expects to be the final version of the Authority’s new rules.
Importantly, while HB 1292 does not go into effect until January 1, 2025, the
Authority’s new rules are expected to go into effect much sooner than that, in
late 2024.

The Authority’s rules are expected to require that all real estate e-filing be
submitted through the Authority’s portal, and that the Authority verify the
identity of ALL portal users.

The Authority will therefore require each registered portal user to upload
identification and provide additional information, like residential address,
SSN, and a digital copy of your signature, prior to being able to file. The only
exceptions are government users who are filing things like state tax liens.
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e Questions / Points to Consider:

o Will your organization’s portal users be prepared to provide this
documentation?

o Risk of information stored by the portal is compromised by a data
breach?
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Georgia Senate Bill 420: Transfer on Death Deeds and
Foreign Acquisition of Real Estate

SB 420 took effect on July 1 and does two things:
e First, it prohibits the acquisition of possessory interests in certain land by
certain foreign persons and entities.
e Second, it provides that transfer-on-death deeds, which have been prohibited
under Georgia law, are now allowed in Georgia.

Foreign Acquisition of Real Estate

e The bill aims to address current concerns regarding foreign ownership of
sensitive land, but the particulars associated with complying with the
legislation will have a broader impact on many involved in real estate
transactions and even passive ownership of land.

e Buyers, sellers, lenders, attorneys, title companies, brokers and others will
have to perform a number of new due diligence tasks just to ensure their
transactions are not in the scope of the legislation or else risk fines, jail time,
and loss of both the property and purchase funds.

e The bill forbids certain "nonresident aliens™ from acquiring or maintaining a
possessory interest in (1) certain agriculture land, and (2) land within a 10-
mile radius of any military base, military installation or military airport.

e Who are “nonresident aliens”? The definition implicates agents of foreign
governments who are “adverse” to the United States according to the
Secretary of Commerce, as well as business entities who have 25% or greater
ownership by an entity domiciled in an adverse nation. Currently, the
following countries are “adverse” to the United States under 15 CFR § 7.4:

0 (1) The People's Republic of China, including the Hong Kong Special

Administrative Region (China);
(2) Republic of Cuba (Cuba);
(3) Islamic Republic of Iran (Iran);
(4) Democratic People's Republic of Korea (North Korea);
(5) Russian Federation (Russia); and

0 (6) Venezuelan politician Nicolas Maduro (Maduro Regime).
e EXisting interests must be divested by June 2027.
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e There are certain exemptions for interests acquired through debt collection —
foreclosure on mortgages — and through devise or inheritance, but the
exemptions are not permanent, as such properties must be disposed of by
forbidden foreign persons or entities within two years or one year,
respectively, of such possessory interest arising.

e The statute is likely to be challenged in the courts on constitutional grounds.
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Transfer-on-Death Deeds (“TODs”)

Previously, these deeds, commonly known as Lady Bird Deeds, were
ineffective in Georgia.
The new law provides that an interest in real estate may be titled in a transfer-
on-death form by recording a deed signed by the record owner, designating a
grantee beneficiary or beneficiaries of the interest.
It also provides that acceptance of the transfer-on-death interest must be
pursuant to an affidavit affirming verification of the owner’s death, whether
the record owner and the designated beneficiary were married at the time of
the owner’s death and a legal description of the real estate.
The transfer-on-death beneficiary must file the affidavit with the Clerk of
Superior Court in the county where the real estate is located within nine
months of the record owner’s death, or else the property interest reverts to the
deceased record owner’s estate.
During the record owner’s lifetime, the designation is revocable. Filing a new
designation revokes the old one. The record owner remains the legal and
record owner until death.
Consider:

o How does this work when a bank plans to record a security interest?
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Georgia House Bill 404: Landlord Habitability Bill

Known as “Georgia’s Safe at Home Act,” HB 404 went into effect July 1,
2024.
HB 404 imposes minimum habitability standards: “Any contract, lease,
license, or similar agreement, oral or written, for the use or rental of real
property as a dwelling place is deemed to include a provision that the premises
is fit for human habitation.”
HB 404 imposes security deposit limits: “No landlord shall demand or receive
a security deposit in an amount that exceeds the equivalent of two months'
rent.”
New eviction procedure: “In all cases when a tenant fails to pay the rent, late
fees, utilities, or other charges owed to the landlord when it becomes due, if
the tenant refuses to pay the amount due or fails to deliver possession when
so demanded after being provided with a notice . . . within three business days,
the owner . . . may immediately go before the judge of the superior court, the
judge of the state court, or the clerk or deputy clerk of either court, or the judge
or the clerk or deputy clerk of any other court with jurisdiction over the subject
matter, or a magistrate in the district where the land lies and make an affidavit
under oath to the facts. Such affidavit may likewise be made before a notary
public.”
Consider:

o What are the implications of HB 404 on a security interest in a rented

piece of property?
0 When banks take on ORE property, can they exercise the right to vacate
the property?
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Georgia House Bill 1240: Modernization of Uniform Commercial Code

Went into effect on July 1, 2024.

Establishes procedures (already in effect in several other states) for transfers
of, and security interests in, digital assets such as bitcoin.

As to all types of collateral, the amendment replaces the prior “safe harbor”
forms for use in providing required notice to debtors and guarantors of an
expected sale of collateral after default (often called a disposition notice) with
new forms that should be used by all secured parties.

The new forms are similar to the prior forms, but feature new language
regarding sale and more detailed instructions to the secured party in preparing
the form.

Secured parties should assure that any disposition notices issued after July 1,
2024 include the changes introduced by the new forms.

The forms can be found at O.C.G.A. 8 9-11-613 (non-consumer transactions)
and O.C.G.A. 8§ 9-11-614 (consumer transactions), and are shown on the
following pages.
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[FORM AND INSTRUCTIONS FOR NON-CONSUMER LOANS, O.C.G.A.
§ 11-9-613]
Effective July 1, 2024
NOTIFICATION OF DISPOSITION OF COLLATERAL

To: (Name of debtor, obligor, or other person to which the notification is sent)

From: (Name, address, and telephone number of secured party)

{1} Name of any debtor that is not an addressee: (Name of each debtor)

{2} We will sell (describe collateral) (to the highest qualified bidder) at public sale. A sale could
include a lease or license. The sale will be held as follows:

(Date)
(Time)
(Place)

{3} We will sell (describe collateral) at private sale sometime after (date). A sale could include a
lease or license.

{4} You are entitled to an accounting of the unpaid indebtedness secured by the property that we
intend to sell or, as applicable, lease or license.

{5} If you request an accounting you must pay a charge of $ (amount).

{6} You may request an accounting by calling us at (telephone number).

Instructions for form of notification. The following instructions apply to this form of
notification:

e Include and complete item {1} only if there is a debtor that is not an addressee of the
notification and list the name or names;

e Include and complete either item {2}, if the notification relates to a public disposition of
the collateral, or item {3}, if the notification relates to a private disposition of the
collateral. If item {2} is included, include the words ‘to the highest qualified bidder’ only
if applicable;

e Include and complete items {4} and {6}; and

e Include and complete item {5} only if the sender will charge the recipient for an
accounting
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[FORM AND INSTRUCTIONS FOR CONSUMER LOANS, O.C.G.A. § 11-9-614]
Effective July 1, 2024

NOTICE OF OUR PLAN TO SELL PROPERTY

(Name and address of any obligor who is also a debtor)

Subject: (Identify transaction)

We have your (describe collateral), because you broke promises in our agreement.

{1} We will sell (describe collateral) at public sale. A sale could include a lease or license. The sale will
be held as follows:

(Date)
(Time)
(Place)
You may attend the sale and bring bidders if you want.

{2} We will sell (describe collateral) at private sale sometime after (date). A sale could include a lease or
license.

{3} The money that we get from the sale, after paying our costs, will reduce the amount you owe. If we
get less money than you owe, you (will or will not, as applicable) still owe us the difference. If we get
more money than you owe, you will get the extra money, unless we must pay it to someone else.

{4} You can get the property back at any time before we sell it by paying us the full amount you owe, not
just the past due payments, including our expenses. To learn the exact amount you must pay, call us
at (telephone number).

{5} If you want us to explain to you in (writing) (writing or in (description of electronic record))
(description of electronic record) how we have figured the amount that you owe us, {6} call us

at (telephone number) (or) (write us at (secured party's address)) (or contact us by (description of
electronic communication method)) {7} and request (a written explanation) (a written explanation or an
explanation in (description of electronic record)) (an explanation in (description of electronic record)).

{8} We will charge you $(amount) for the explanation if we sent you another written explanation of the
amount you owe us within the last six months.

{9} If you need more information about the sale (call us at (telephone number)) (or) (write us at (secured
party's address)) (or contact us by (description of electronic communication method)).

{10} We are sending this notice to the following other people who have an interest in (describe
collateral) or who owe money under your agreement:

(Names of all other debtors and obligors, if any)
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Instructions for form of notification. The following instructions apply to this
form of notification:

Include and complete either item {1}, if the notification relates to a public
disposition of the collateral, or item {2}, if the notification relates to a
private disposition of the collateral;

Include and complete items {3}, {4}, {5}, {6}, and {7};

In item {5}, include and complete any one of the three alternative methods
for the explanation--writing, writing or electronic record, or electronic
record;

In item {6}, include the telephone number. In addition, the sender may
include and complete either or both of the two additional alternative methods
of communication--writing or electronic communication--for the recipient of
the notification to communicate with the sender. Neither of the two
additional methods of communication is required to be included,;

In item {7}, include and complete the method or methods for the
explanation--writing, writing or electronic record, or electronic record--
included in item {5};

Include and complete item {8} only if a written explanation is included in
item {5} as a method for communicating the explanation and the sender will
charge the recipient for another written explanation;

In item {9}, include either the telephone number or the address or both the
telephone number and the address. In addition, the sender may include and
complete the additional method of communication--electronic
communication--for the recipient of the notification to communicate with the
sender. The additional method of electronic communication is not required
to be included; and

If item {10} does not apply, insert “‘None’ after “agreement:’.
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Federal Bankruptcy Law: Sunset of Increased Debt Limits for
Chapter 13 and Chapter 11, Subchapter V Bankruptcy Filings

On June 21, 2024, changes to the bankruptcy eligibility requirements for
certain consumer and small business bankruptcies went into effect.
During the COVID-19 pandemic, Congress increased the maximum amount
of debt an individual or business may have to qualify for Subchapter V of
Chapter 11 and Chapter 13 bankruptcy protections (i.e., “debt limits™).
The higher debt limits made bankruptcy relief more accessible to a broader
range of small businesses and individuals.
However, the increased debt limits were never intended to be permanent, and
they expired on June 20, 2024.
Prior to June 21, 2024, the debt limits for Subchapter V to Chapter 11 and
Chapter 13 were:

o For Subchapter V: $7,500,000 (both unsecured and secured debt);

o For Chapter 13: $2,750,000 (both unsecured and secured debt).
On and after June 21, 2024, for Subchapter V to Chapter 11 and Chapter 13
are:

o For Subchapter V: $3,024,725;

o For Chapter 13: $465,275 (unsecured) and $1,395,875 (secured).
With the reversion to the lower limits, many small businesses and individuals
now may find themselves unqualified for relief under certain bankruptcy
provisions.
Advocates for the increasing the debt limits are seeking to make the higher
debt limits permanent, especially for Subchapter V of Chapter 11, which has
proven to be particularly effective at increasing the success rates of small
businesses in reorganizing compared to traditional Chapter 11 cases.
While uncertain at this point, some increase in the debt limits may come in
the future.
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