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Harrington v. Purdue Pharma L.P.
Supreme Court of the United States, June 2024

This recent opinion of the U.S. Supreme Court establishes that a bankruptcy
court does not have authority to release claims held by non-debtor third parties (i.e.,
persons other than the debtor in the bankruptcy case) against other non-debtor third
parties. The effects of this opinion may have broad implications for commercial
bankruptcies seeking to gain releases for non-debtor shareholders, officers, or
affiliates that do not themselves file for bankruptcy protection.

The underlying facts involved liabilities faced by the Sackler-family-owned
pharmaceutical company of Purdue Pharma, which owns the Oxycontin brand of
opioid pain reliever, and its various Sackler family member shareholders, for losses
caused by opioid addiction across the United States and Canada. In the early 2000s,
the Sacklers recognized that they and their company Purdue faced potential
catastrophic liability for their role in the spread of opioid use and addiction.
Beginning in 2007, when a Purdue affiliate pleaded guilty to a felony related to
misbranding of Oxycontin, the Sacklers began a program of “milking” Purdue
revenues to assure that the bulk of the company’s revenue was distributed promptly
to its family shareholders, rather than remaining in the company’s accounts. For
example, while prior to 2007 Purdue’s distributions to its shareholders averaged 15%
of annual revenue of the company, in 2007 and later years those distributions grew
to roughly 70% of the company’s annual revenue. This program drained Purdue of
75% of its assets, and gave more than $11 billion to the Sackler family shareholders.

In 2019, facing thousands of lawsuits and billions of dollars in liabilities,
Purdue Pharma filed a petition for Chapter 11 bankruptcy relief. The Sackler family
shareholders, and many Purdue affiliates, did not themselves file for bankruptcy
protection. But realizing that they faced massive liabilities for their own
participation in opioid marketing, and for their program of “milking” Purdue
revenues, the Sacklers sought to obtain relief from liability using Purdue’s own
bankruptcy case. The Sacklers proposed that they would return approximately $4.3
billion of the revenues they recently received (from a total of approximately $11
billion) to create a fund for distribution to present and future opioid-related claimants
against any of Purdue, the Sacklers, or their affiliates. The fund would provide a
minimum payment of $3,500 to each claimant, and a maximum of $48,000 to each
claimant, with any payment over the $3,500 minimum being distributed over a ten-
year period. In exchange, the Sacklers demanded that the bankruptcy “plan”
(basically, a court order that governs the total distribution of assets and claims in a
bankruptcy case) release the Sacklers and their affiliates from all present and future
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opioid-related claims, and forever enjoin and restrain any present or future opioid-
related claims from being brought against the Sacklers or their affiliates.

Over the objections of many claimants and the federal trustee supervising the
case, the bankruptcy court entered a plan containing the releases and injunctions
requested by the Sacklers. A chain of appeals followed. The district court reversed
the bankruptcy court, holding that a bankruptcy court does not have authority to
release claims held by persons other than the bankruptcy debtor (i.e., a non-debtor)
against persons other than the bankruptcy debtor, without consent of the claimant.
Thus, the releases and injunctions sought by the Sacklers were invalid. The U.S.
Court of Appeals for the Second Circuit reversed the district court and reinstated the
bankruptcy court’s order. At request of the federal trustee, the U.S. Supreme Court
took up the case to decide whether a bankruptcy court may release claims held by a
non-debtor against persons other than the debtor without the claimant’s consent.

On a five-to-four basis, the Supreme Court held that bankruptcy courts do not
possess such authority. The Court began by explaining that the bankruptcy process
is, at its heart, a simple bargain: a debtor can “win” a discharge of its debts (and
thus be free from liability) only if it “proceeds with honesty and places virtually all
of its assets on the table for its creditors.” In Chapter 11, this discharge generally
only benefits the debtor itself, and not others who do not subject themselves to the
bankruptcy process as debtor. Moreover, the discharge does not reach liabilities that
result from fraud or willful injury. Under these basic principles, the Sacklers and
their affiliates were not entitled to a discharge in Purdue’s bankruptcy because they
had not placed their own assets on the table for creditors, and many of the claims
they sought to prohibit were in fact the result of fraud or willful injury. Thus, not
only were the Sackers seeking a benefit that was usually reserved to only the
bankruptcy debtor itself, but would actually exceed the usual benefit to the debtor
by including even fraud or willful injury-based claims.

The Sacklers argued that these basic principles did not apply to them because
Chapter 11 bankruptcy laws give the bankruptcy court broad authority to include
any provisions in a plan that the court may deem “appropriate,” so long as the
provisions were not expressly forbidden by other bankruptcy laws. Specifically, the
Sacklers relied on section 1123(b) of the U.S. Bankruptcy Code, which governs the
permissible contents of a bankruptcy plan. That section sets forth six categories of
items that a plan may include. The first five items concern only claims against the
debtor, or claims or other assets held by the debtor. They do not address claims held
by non-debtors against other non-debtors. However, the sixth category 1s a “catch-
all” item that allows a plan to include “any other appropriate provision not

Page 15



inconsistent with the applicable provisions of [the Bankruptcy Code].” This sixth
category was relied upon by the Sacklers as authority for the plan approved by the
bankruptcy court. Many bankruptcy courts around the nation had held, much like
the bankruptcy court in the Purdue case, that this sixth category gives a court broad
authority to release or compromise claims without a claimant’s consent, even if those
claims are not made by or against the bankruptcy debtor.

Resolving the issue for the Purdue bankruptcy and future bankruptcy cases
around the country, the Supreme Court held that this sixth category should not be
broadly interpreted to give the bankruptcy court powers beyond those identified in
the preceding five categories—powers related to claims held by or against the
bankruptcy debtor. This is because when interpreting a statute like section 1123(b)
that contains a list of several specific items followed by a “catch-all provision,” the
catch-all provision must be construed to include only objects similar in nature to the
preceding specific items. The catch-all provision cannot be construed so as to
include items that are substantially different from the preceding specific items. The
claims held by aggrieved families, states, and other claimants against the Sacklers
were “radically different” from the claims addressed in the first five items of section
1123(b), the Supreme Court held, because those claims were held by non-debtor
third parties against other non-debtor third parties (the Sacklers). The bankruptcy
court’s authority could not reach those claims.

The Supreme Court further noted that U.S. bankruptcy laws specifically
authorize a bankruptcy court to address non-debtor claims against third parties in
only one scenario: tort claims for asbestos-related injury. The fact that Congress
specifically granted the bankruptcy court that authority in asbestos litigation
indicates that Congress did not intend for those courts to have such broad-ranging
authority in other situations. If Congress wants to make a specific grant of authority
for opioid-related claims, the Court reasoned, then it is free to do so. But the
bankruptcy courts have no such authority until Congress properly enacts it. The
Supreme Court acknowledged that its ruling may make it more difficult for
companies to resolve massive litigation through bankruptcy, but that policy concern
cannot override the basic contents of the laws themselves. Policy concerns in fact
cut both ways, with the federal trustee and opioid claimants arguing that the
Sackler’s position would open the doors for massive abuse of the bankruptcy process
by well-heeled bad faith actors such as the Sackler family who could leave claimants
with virtually no recovery while retaining their own massive wealth. The Court
acknowledged these competing policy concerns, but ultimately clarified that its
decision was not made in consideration of policy. Again, it 1s up to Congress to
address those policy concerns by enacting appropriate laws.
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While this opinion will clearly have an impact on class-action litigation and
similar massive tort matters, it will also likely have a tangible impact on day-to-day
commercial bankruptcy cases faced by financial institutions as creditors. Arguably,
the rule announced by this opinion will forbid a Chapter 11 plan of a debtor from
releasing claims against non-debtor shareholders, officers, or other guarantors of the
debtor who have not themselves filed for bankruptcy protection. Such plan
provisions were, prior to this opinion, quite common. As a reminder, however, the
rule announced in this opinion only applies where the claimant does not consent to
its claim being released. Thus, a financial institution faced with a plan seeking to
release non-debtor guarantors or co-borrowers from liability must actively object to
the plan in order to obtain protection.

WW?3 Ventures v. The Bank of New York Mellon
Court of Appeals of Georgia, May 2024

This lender-favorable decision expands the somewhat confusing body of
authority regarding the effects of defective signatures in security deeds. Georgia law
states that a security deed is not eligible to be recorded in the property records unless
the deed is signed by the grantor (usually the borrower), attested (signed as witness)
by a notary public, and attested by an additional witness who need not be a notary
(often called an “unofficial witness”). Over the past 30 years, Georgia’s appellate
courts and bankruptcy courts within Georgia have held that if a security deed is
ineligible for recording due to a signature defect, then the deed will not provide
“constructive notice” of the lender’s interest in the property even if the deed is in
fact recorded in the property records. Constructive notice is generally crucial for
protection of the lender’s interest, because a competing lender or other purchaser
who later takes an interest in property without notice of the prior lender's security
deed can take the property free of the prior lender's interests.

The situation before the court in this case involved two spouses who obtained
home mortgage financing from Novastar Mortgage in 2006. The borrowers signed
a security deed covering their home in favor of Novastar, and the borrowers’
signatures were attested by a notary. However, there was no additional witness
signature on the deed in addition to the notary. In other words, there was no
“unofficial witness” attestation or signature. The deed was nonetheless recorded in
the Gwinnett County property records. Importantly, roughly four years later,
Novastar assigned the mortgage to BNY Mellon by virtue of a written assignment,
properly attested by both a notary and a separate unofficial witness, that was
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recorded in the property records and specifically referenced the 2006 security deed.
The assignment identified the subject property by its postal address, and was indexed
1n the deed records under the borrowers’ names.

In 2015, a homeowners’ association obtained a judgment against the
borrowers for failure to satisfy unpaid assessments. The borrowers’ home was
levied and sold at a sheriff’s sale to WW3 Ventures. Per WW3, it was unaware of
BNY Mellon’s security interest at the time. Later, upon learning that BNY Mellon
claimed an interest in the home, WW3 filed a lawsuit seeking a court declaration
that the home was free of BNY Mellon’s security interests. However, the trial court
ruled that BNY Mellon’s security deed remained effective against WW3 because,
although the deed itself was defective and did not provide constructive notice of
BNY Mellon’s interest, the recorded assignment from Novastar did provide
constructive notice because it was properly recorded in the property records and
made specific reference to the security deed. WW3 appealed.

On appeal, the Court of Appeals acknowledged that under 2013 precedent
from the Supreme Court of Georgia, the missing witness signature made the security
deed ineligible for recording, and prevented the security deed from providing
constructive notice to any bona fide purchasers of the borrowers’ property. The
Court of Appeals disagreed with the trial court’s ruling that the later assignment
provided constructive notice of the security deed. The notary and unofficial witness
attestations on the assignment referred only to the parties’ signatures on the
assignment itself, and did not serve as any witness or attestation of the fact that the
subject security deed was properly signed. Thus, the attestations on the assignment
could not “cure” or “salvage” the defectively-witnessed security deed. Without
proper attestation as to the deed itself, there can be no constructive notice of the
deed.

Interestingly, the lack of constructive notice was not fatal to the lender. The
Court of Appeals explained that Georgia law also imposes “inquiry notice” upon
purchasers of land. Under the inquiry notice standard, “notice sufficient to excite
attention and put a party on inquiry shall be notice of everything to which it is
afterwards found that an inquiry might have led.” If a properly recorded document
has a sufficient description of land, then any potential purchaser of that land is
subject to a duty to inquire into the subject matter of the recorded document and is
charged with notice of what the purchaser might have found upon such inquiry.
Because the assignment, recorded before the sale to WW3, contained a postal
description of the property and was indexed under the borrowers’ names, the deed
was sufficient to place WW3 under a duty to inquire into the existence of BNY
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Mellon’s security deed—even though that deed was improperly recorded. If WW3
had properly examined the title to the property, as would be necessary for reasonable
inquiry, it would have discovered that BNY Mellon claimed an interest in the
property. Thus, WW3 was held to have notice of BNY Mellon’s interest, even
though WW3 never conducted a title examination and was not actually aware of the
interest when it purchased the property. Based upon that notice, WW3 could not
purchase the property free from BNY Mellon’s interest, and the security deed
remained effective to secure the borrowers’ debts to BNY Mellon.

Ameriprise Holdings v. Campbell
Court of Appeals of Georgia, March 2024

In this case, an error by a garnishing creditor proved fatal to its attempt to
enforce a judgment against a garnishee that failed to properly answer the
garnishment suit. The creditor had obtained a judgment for more than $3.4 million
against a nursing home for catastrophic injury. In an effort to collect the judgment
balance, the creditor filed garnishment suits against more than 20 different
companies believed to be financial institutions holding funds of the nursing home.
In drafting the garnishment documents, the creditor used the legal form for a
“Summons of Garnishment on a Financial Institution,” which is mandated for use
by Georgia law when the garnishee is a bank, credit union, or similar financial
institution. One of the 20 companies served with the garnishment Summons was
Ameriprise Holdings, Inc.

Rather than filing an answer or other response with the court, as is required
by law, Ameriprise merely mailed a letter to the creditor’s attorney advising that the
nursing home was not an Ameriprise client. The attorney allegedly never received
the letter. After the lapse of the time period for Ameriprise to file an answer with
the court, the court entered a default judgment against Ameriprise for the entire
balance owing by the nursing home—more than $3.4 million. The creditor served a
copy of the judgment upon Ameriprise, as required by law. In response, Ameriprise
sent out another letter, this time to the court itself, advising that the nursing home
was not an Ameriprise client.

Inexplicably, Ameriprise did not take any further action until nearly three
years later. At that time, Ameriprise filed a motion with the court to set aside the
default judgment on the grounds that the Summons of garnishment was invalid.
While the creditor had used the legal form for a “Summons of Garnishment on a
Financial Institution” for the garnishment suit, Ameriprise was not a financial
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institution at all. According to Ameriprise, this error made the default judgment
invalid due to “fraud or mistake.” The creditor argued that the error in using the
particular summons form did not affect the validity of the judgment, and that the
judgment could not be set aside because Ameriprise had failed to seek relief from
the judgment within the 90-day period after the judgment was first served on
Ameriprise, as provided by Georgia law. The trial court found in the creditor’s favor,
thus leaving the large judgment in place against Ameriprise. Ameriprise appealed.

The Court of Appeals agreed with Ameriprise and reversed the trial court's
decision. The Court noted that as part of the Georgia legislature’s 2016 overhaul of
garnishment laws, three separate Summons forms were created and mandated: one
for financial institutions, one for employers of the judgment debtor, and one
“general” summons for use only in other circumstances. The revised garnishment
laws expressly state that “if a plaintiff [the creditor] uses the incorrect form for a
summons of garnishment of any type, the garnishment shall not be valid and the
garnishee shall be relieved of all liability.” The undisputed facts of the case showed
that Ameriprise was not a financial institution, but that the creditor had used the
Summons form for a garnishment on a financial institution—rather than the
“general” form of Summons that should have been used. As a result, the entire
garnishment suit against Ameriprise was invalid and the judgment must be set aside.
Ameriprise’s failure to seek relief from the judgment within 90 days was irrelevant
because that particular deadline (which is intended for use by garnishees that are
properly served with a garnishment, but mistakenly fail to answer) does not apply to
cases where a judgment is entered by reason of mistake or fraud. Ameriprise’s delay
of more than three years did not impair its entitlement to relief from the mistaken
judgment. The Court of Appeals thus reversed the trial court’s decision to uphold
the judgment.

Sherritt v. SB Paulding Commons
Court of Appeals of Georgia, February 2024

In this case involving an error in drafting a guaranty agreement, the Court held
that the error was insufficient to release the guarantor from payment liability in light
of the clear intent of the other transaction documents. The primary transaction
document was a commercial lease, by which the landlord leased a retail space in its
shopping center to an entity named Celsium, LLC. The lease agreement identified
an individual named Christian Sherritt as the owner of Celsium, and required that
Sherritt personally guaranty payment of all amounts coming due by the tenant under
the lease. On the same day that the lease was signed by Celsium, Sherritt signed a
personal guaranty prepared by the landlord stating that she would be liable for
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payment of all amounts owing by the tenant under the lease. However, in preparing
the guaranty agreement the landlord made a major mistake—the guaranty incorrectly
identified Sherritt, rather than Celsium, as the tenant under the lease.

Celsium eventually defaulted on the lease, and the landlord sued both Celsium
and Sherritt for payment of all amounts owing on default. Celsium filed for
bankruptcy protection, but Sherritt did not. She argued to the trial court that she was
not liable for any payment under the guaranty because the guaranty identified her
(Sherritt) as the tenant whose obligation was guaranteed, yet Sherritt was not a tenant
of the landlord. More specifically, she alleged (correctly) that Georgia law requires
any agreement of guaranty to be in a signed writing that identifies the debt
guaranteed, the principal debtor, the guarantor, and the payee. The landlord could
not meet these requirements, she argued, because the only signed writing mistakenly
identified herself as both the principal debtor (the tenant) and the guarantor. The
trial court disagreed, and granted judgment in favor of the landlord. Sherritt
appealed.

On appeal, the Court of Appeals agreed that Georgia law does require a
guaranty to be signed, and to identify the guarantor, payee, and principal debtor in
order to be enforceable. However, Georgia law also allows a court to consider all
contemporaneously-signed documents in a transaction—and not just the guaranty
agreement itself—in determining whether the enforceability requirements of a
guaranty agreement are met. In this situation, the lease agreement correctly
identified Celsium as the tenant, and Sherritt as the owner of the tenant and the
guarantor of the tenant’s lease obligations. Viewing the guaranty together with the
lease, it was clear that the parties’ intent was to identify Sherritt as the guarantor of
Celsium’s obligations, and that the identification of Sherritt as the tenant in the
guaranty agreement was merely a scrivener’s error. Thus, the guaranty was
enforceable by the landlord against Sherritt for Celsium’ obligations under the lease,
and the trial court had properly granted judgment to the landlord under the guaranty.
As a helpful reminder, the Court noted that the strict legal requirements for a written
guaranty are intended to prevent fraud and dishonesty, rather than serving as a shield
for dishonest guarantors.

Head v. Planet Home Lending
Court of Appeals of Georgia, November 2023

This opinion addressed a dispute between a borrower and mortgage lender

over the enforceability of a security deed (often called a mortgage) after the lapse of
more than nine years after the lender accelerated the promissory note secured by the
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deed. The borrowers had obtained first priority and second priority mortgage loans
on their home from the same lender prior to 2007. The security deed given by the
borrowers for the second priority mortgage loan showed the maturity date of the loan
to be March 1, 2022. The borrowers defaulted on both loans, and in 2011 the lender
1ssued a default notice to the borrowers advising that both loans were past due and
were accelerated. The borrowers filed for bankruptcy protection, but later dismissed
their bankruptcy because the lender agreed to refinancing of the first priority
mortgage loan (but not the second priority loan, which was not modified or paid).

For reasons unknown, the lender largely ignored the second priority mortgage
loan, allowing 1t to remain wholly unpaid, until 2020. At that time, the lender
initiated foreclosure proceedings on the borrower’s home, under authority of the
second priority loan security deed, to collect the past due second priority loan
balance. The borrowers sued the lender to stop the foreclosure, arguing that the
lender’s security deed was wholly ineffective due to passage of time since the 2011
acceleration. The borrowers made two arguments. First, the borrowers argued the
security deed was ineffective, and thus foreclosure was not permitted, because the
promissory note secured by the deed was subject to a six year statute of limitations.
Since more than six years had lapsed since the acceleration, the borrowers argued,
the debt was not recoverable and could not serve as the basis of a foreclosure.
Second, the borrowers argued that Georgia’s reversion statute for security deeds—
which says that a security deed becomes wholly ineffective seven years after the
maturity of the secured debt as shown in the deed—rendered the lender’s security
deed ineftective because the 2011 acceleration had the effect of accelerating the
“maturity” of the debt for purposes of the statute; in other words, the seven-year
period commenced running at the date of the acceleration letter. The trial court
disagreed with the borrowers’ arguments, and dismissed the case. The borrowers
appealed.

The Court of Appeals agreed that the borrowers’ lawsuit should have been
dismissed because the lender still had a right to foreclose. As to the borrowers’ first
argument, the Court held that while the promissory note was subject to a six-year
statute of limitations that barred the lender from suing on the note more than six
years after the 2011 acceleration letter, the lapse of the statute of limitations on the
note did not affect the enforceability of the security deed. Subject to the effects of
the reversion statute (the subject of the borrowers’ second argument), Georgia law
1s that a security deed remains enforceable by the lender as long as the secured debt
remains unpaid—even if that debt cannot be directly enforced against the borrower
by means of a lawsuit. Because the borrowers admitted that the underlying debt was
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never repaid, the lapse of the statute of limitations on the promissory note did not
terminate or impair the lender’s rights to foreclose under the security deed.

As to the lender’s second argument, which relied on the reversion statute, the
Court noted that Georgia’s reversion statute specifically states that security title will
revert to the borrower, making the lender’s security deed unenforceable, upon the
lapse of seven years from the maturity of the secured debt as stated in the deed. The
security deed at issue specifically stated that the maturity date of the debt was March
1,2022. Thus, there could be no “reversion” due to passage of time until seven years
after March 1, 2022, regardless of whether the lender had actually accelerated the
maturity date after the deed was given by the borrowers. In other words, the lender’s
later acceleration did not change the maturity date stated in the deed even though the
debt had actually matured upon giving the acceleration notice in 2011. So long as
the secured debt remained unpaid, title would not revert to the borrower so as to
prevent foreclosure until March 1, 2029.

As the lapse of the statute of limitations on the underlying promissory note
did not affect the viability of the security deed, and as the lender’s 2011 acceleration
of the debt did not affect the time period for reversion of title to the borrower, the
lender retained its ability to foreclose on the borrower’s residence for the unpaid
amounts. The borrowers’ lawsuit was properly dismissed by the trial court.
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