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ATTORNEYS AT LAW

The Power - and Risk - of a Confirmed Bankruptcy Plan:
What Creditors Must Know

Creditors rely heavily upon their loan documents to protect their interests. Yet, critical
terms contained within the creditor’'s loan documents may be modified and altered by
a confirmed plan—sometimes in a manner that leads the creditor’s interest in its
collateral to lack adequate protection. When a bankruptcy plan is confirmed (i.e.,
approved by the Bankruptcy Court), it becomes the binding roadmap for the debtor-
creditor relationship going forward. For creditors, the time to protect their rights is
before confirmation—not after. Once the Court confirms the plan, all creditors, the
trustee (in Chapter 11 Subchapter V, Chapter 12 and Chapter 13 cases), and the debtor
are bound by the plan’s terms, and parties are prohibited from later litigating claims
that were or could have been raised prior to confirmation of the plan. Miss the window
to object, and you may be stuck with unfavorable terms you never intended to accept.

Why Confirmation Matters
« A confirmed plan acts as a binding modification to loan documents.
« A confirmed plan functions as a final order and is binding on all issues addressed —
or that could have been addressed — at the plan-confirmation hearing.
e This means creditors who fail to object cannot later attack plan terms or the
confirmation order, even if the Plan terms or the order impairs the creditor’s
collateral interests. Those objections are deemed waived.

Your Loan Documents Can Be Rewritten — By the Plan

Even strong, well-drafted loan agreements are not safe if a creditor stays silent. A
confirmed plan can modify interest rates, maturity dates, loan covenants, and even a
creditor’s default remedies. Some plans require creditors to execute new loan
documents that do not include sufficient language to protect a creditor’s interests or
fail to include language that reinstates the original loan documents if the plan fails. The
plan terms (and the new loan documents) will control over conflicting loan documents
even if the plan terms cause unintended consequences.
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Plans Can Include Terms That Contradict the Bankruptcy Code — And Still
Bind You

Silence can even leave you bound by plan provisions that contradict the Bankruptcy
Code, if unchallenged. A bankruptcy plan must provide adequate protection of a
creditor’s security interest in its collateral to be eligible for confirmation. However, it is
incumbent upon a creditor to identify terms of the plan that cause the creditor’s interest
to be unprotected. Common problematic terms include: undervaluation of a creditor’s
collateral; below-risk interest rates; payment periods extending beyond the collateral’s
useful life, beyond ordinary banking terms or beyond a debtor’s working life; payment
amounts that are less than the depreciation rate of the collateral; terms avoiding
consensual liens prior to discharge; terms splitting claims to defeat cross-
collateralization provisions; terms allowing surrender-in-full-satisfaction of all claims
without regard to the appraised value of the collateral securing the claim and without
regard to the timing of the proposed surrender; payment schedules providing for
interest-only first payments without regard to equity or payments that start low and
increase over time; extraordinarly long grace periods commencing only upon providing
notice of default; co-debtor injunctions; and releases of non-debtor guarantors. Finally,
the Bankruptcy Code requires the debtor to file a feasible plan. It is the debtor's burden
of proof. Many plans are simply not feasible.

A Cautionary Tale: Losing Rights Against a Guarantor

The devil is in the details, and the cost of inattention is steep. In a case involving
IberiaBank, the debtor's plan included a provision releasing a co-guarantor; the bank
misread the plan and neither objected nor appeared at confirmation. Although the
Bankruptcy Code does not authorize such releases, the Eleventh Circuit Court of
Appeals held the confirmation order barred the bank’s later suit against the guarantor
because the bank could have objected to the confirmation of the plan. The court
emphasized that creditors cannot raise objections to plan terms after confirmation if
they failed to object beforehand, and it declined to narrow this preclusive effect based
on the specificity of the release language. This decision underscores the broad
preclusive effect of confirmation orders under the Bankruptcy Code.

Act Before It's Too Late

The confirmation hearing is your moment to be heard. After that, the plan governs —
and you are bound by what it says, not what your loan documents once provided.
Creditors must be vigilant to protect their interests.

For any additional information, questions, or concerns regarding this or any other
bankruptcy or creditor’s rights matters, please contact David Garland, 229-888-3338
or Stephan Ray, 229-382-0037 or via email.
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