
Understanding your client’s appeal rights is critical to effective representation in all types of litigation.
However, questions like “when can we appeal this order?” and “which appellate vehicle should we
use?” are sometimes not as simple as we might expect. 

This week the Supreme Court of Georgia entered an order in The Lamar Company, LLC v. North Fulton
Outdoor, LLC (S26G0900, August 11, 2026) that provides useful clarity to the tension between
Georgia’s Direct Appeal and Discretionary Appeal provisions.

The Direct Appeal Rule
Georgia’s Appellate Practice Act contains two key provisions that often interact.

OCGA § 5-6-34(a) lists categories of rulings that are immediately appealable. A party may take those
rulings up by filing a notice of appeal—without first obtaining the trial court’s permission. The primary
example is a final judgment, meaning one where the case is no longer pending below. Another example
of an immediately appealable ruling is one where the trial court grants or denies “interlocutory or final
injunctions.” OCGA § 5-6-34(a)(4). In other words, an interlocutory (temporary) injunction is generally
appealable right away.

The Discretionary Appeal Rule
A second statute, OCGA § 5-6-35(a), creates a different path for certain kinds of cases. In those cases, a
party must file an application for discretionary appeal with the Court of Appeals or Supreme Court and
obtain permission from the appellate court before the appeal can proceed.

One of the primary examples is an appeal from a superior-court decision reviewing an administrative or
quasi-judicial decision of a local board or agency—including a zoning decision like the one at issue in
Lamar. See OCGA § 5-6-35(a)(1). When the underlying subject matter falls into one of the § 5-6-35
categories, the discretionary-application procedure must be followed.

The Lamar Decision
In Lamar, the Board of Zoning Appeals ordered The Lamar Company to remove LED displays from a
billboard. Lamar sought review in the Superior Court of Fulton County and also asserted additional
claims. The superior court ultimately affirmed the Board’s decision but left Lamar’s other claims
pending, so the order was non-final. As part of that ruling the court ordered Lamar to remove the LED
displays within 30 days—an order Lamar treated as injunctive relief.
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Lamar filed a discretionary application in the Court of Appeals. The Court of Appeals dismissed the
application. It reasoned that § 5-6-35(a)(1) authorizes discretionary review only of final decisions and
that any potential direct-appeal route under the injunction provision of § 5-6-34(a)(4) was a “conflicting
method.” Because other claims remained pending, the Court of Appeals concluded it lacked jurisdiction.

The Supreme Court granted certiorari, vacated the dismissal, and remanded to the Court of Appeals with
instructions. The Court explained that §§ 5-6-34(a) and 5-6-35 are not conflicting methods. Section 5-6-
34(a) identifies which rulings are immediately appealable (without a certificate of immediate review
from the trial court). Section 5-6-35 imposes a separate requirement that, in certain categories of cases,
the party must use the discretionary-application procedure and seek the appellate court’s permission
before the appeal is heard.

There is recognized overlap: an order can be both immediately appealable under § 5-6-34(a) and subject
to the discretionary-application requirement of § 5-6-35(a). In that situation the correct vehicle is a
discretionary application to the appellate court from the immediately-appealable order. The Supreme
Court therefore sent the case back so the Court of Appeals can determine whether the superior court’s
order qualifies as an interlocutory injunction under § 5-6-34(a)(4). If it does, Lamar followed the proper
procedure.

What This Means for Practitioners

The decision confirms three practical points:

Finality is not an absolute prerequisite for every discretionary application. When an order is
independently immediately appealable under one of the enumerated categories in § 5-6-34(a)—
especially the injunction provision—and the case also falls within a § 5-6-35 category, a timely
discretionary application is the correct path.

Counsel must analyze both the character of the order and the underlying subject matter. The two
inquiries are complementary, not mutually exclusive.

When the proper characterization of an order is uncertain, filing a timely discretionary application is
often the safer course. It preserves the right to appellate review while allowing the appellate court to
resolve the jurisdictional question.

In short, Georgia appellate practice sometimes allows both routes at once: an order can be immediately
appealable and still require the discretionary-application procedure. Lamar simply insists that courts and
counsel give full effect to both statutes when they overlap.
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